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* 6 MDCCXCVI. 


if Gs facilitate reſearch is 'the deſign of this 
work, which. preſents a ſhort, but compre- 
henſive view, of more than four thouſand de- 
terminations, during a late and moſt active pe- 
riod ; containing the points of all the caſes re- 
ported by the late Sir JaMEs BuRRow, the late 
Judge BLacksTONE, GEORGE WILSON, HENRY 
CowPER, SYLVESTER DOUGLAS, HENRY BLACkx- 
' STONE, CHARLES DURNFORD and EDWARD HyYDE 
Es r, barriſters at law, comprized in ſeventeen 
volumes, : 


By the labour of ſearching authorities widely 
diſperſed, purſuit is diſcouraged; the means of 
information ſhould be ready, and conveyed in 
language the moſt familiar; a general knowledge 
of the law, is enjoined by that maxim which 
declares, That none ſhall excuſe themſelves 

through ignorance. 


Should this publication contribute in any man- 
ner, to the attainment of an object ſo deſirable, 
both as a rule of action, and for the protection 
of property, the author will feel himſelf happy, 
6 that his time has not been unprofitably employed. 
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ARRANGEMENT, &. 


ABATEMENT. 


. 
Plea in Abatement is not iſſuable (a). It is the beſt 
way to take advantage of a declaration on a joint note 


againſt one only (5). Muſt be before the rule to pleading ex- 


pires, and not after an imparlance, unleſs defendant intitled 
till the next term to plead, in which caſe it muſt be filed within 
the firſt four days incluſive of the next term, and Sunday will 
be reckoned one unleſs the laſt. day, or judgment may be 
entered without any rule to plead (c). In treſpaſs for an in- 
jury to property of wife before marriage, if the action be in 
her name alone, coverture muſt be pleaded in Abatement, 
and not in bar (4). The plea may be to the juriſdiction, but 


no advantage can be taken on the general iſſue (e). 


ACCOMPLICE. 


Admiſſion to bail depends on a fair diſcloſure (5), on which 
he may ſolicit pardon under 10 and 11 W. III. and 5 Ann, 
c. 4. by proclamation, and for mercy under equitable circum- - 


| Kances ( L). 


ACTION on the CASE. 


A count ſtating that plaintiff retained the defendant, a 
Carpenter, to repair, &c, That the defendant accepted the 


(a) Burr. 59. (6) Cowp. 832. (c) 1 Term, 278, 689. (4) 3 Term, 631, 
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retainer, but did not perform the work within the time fer 


quod the walls were damaged, cannnot be ſuſtained ; no duty 


reſulted from his ſituation as a Carpenter, and it did not ap- 
pear that he was to receive any conſideration, or that he en- 


tered on his work (a). An action for criminal converſation 
cannot be ſuſtained after ſeparation between huſband and 
* (#).. | | 


ACTIO PERSONALIS moritur cum Perſona, 
1s not a general Maxim (c). 


ADJUDICATION, 


Of ſeſſions on the ſtatute giving ſpecial authority for com- 
pulfive _—_— of property (4). 


ADMINISTRATOR. | 'S. 
The plea of a judgment recovered on ſimple contract, muſt 
aver that ſuch recovery was before notice. When bound by 
award, he cannot plead lene adminiſtravit to an action on the 


4 arbitration bond (e). He may declare in his own right on his 


judgment for a debt due to the inteſtate, but it would be 


ſurpluſage only; on a ſpecial demurrer, it is no obj&tion that 


there was no profert of letters of adminiſtration (/). On 
forfeiture for felony, the adminiſtration may be granted on the 


king's . warrant, and fuch Adminiſtrator ſued (g). Creditor 
may ſue on the adminiſtration bond, in the name of the arch- 


biſhop or ordinary (). Submiffion to an award is no admiſ- 


ſion of aſſets; his promiſe without aſſets is nudum pattum (7 ). 


Paying intereſt on bond is not concluſive evidence of aſſets 6 
On replication that judgments pleaded were er fraudum, it is 
not concluſive evidence that the judgments were confeſſed for 


more than due; the defendant may ſhew- the reaſon (/). It 
he ſue as ſuch for money received by the defendant ſince the 


death of * and fail, he is liable to coſts (2). 


N WET is ADMIRALTY 


(a) 5 Term 143. (5) Ib. 357. (c) Cowp. 372. (4) Id. 30. () 1 Term 
690. (/) Doug. 5. (g) Id. 524. 00 Id. 140. nn 6. (4) Ib. 8. 
60 Ib. by. (m) Ib. 234. 


caſt on him by the Jury, (8)- 


1 


ADMIRALTY COURT. 


On a charge for repairs by the owner, by inſtrument under 
ſeal by bottomree, the repairs were done in England, a decree 


for a ſale to ſatisfy the demand. The ſheriff cannot under an 
execution take the property from the Admiralty officers (a). 


The judge of the Admiralty Court in the plantations may cer- 
tify probable cauſe of ſeizure after ſentence, by a judge of the 


Appellant Court (3). The ſentence of a foreign Court of mat- 


ters within its juriſdiction, and thereby decided, is univerſally 
conclufive (c). The Prize Court called the Inſtance Court, is 
governed by different rules (4). All prizes conſequential on 


_ captures; excluſively belong to this Court (e). 


ADMITTANCE, 


With the ſurrender is one title, but not compleat until ad- 
miſſion which relates to the former; the lord is compellable 
by mandamus or decree to admit; he is only an inſtrument 
after the admiſſion. The ſurrenderee dying before, his heir 
will come in by the ſurrender, by deſcent, and not by the 


lord, and therefore act in by purchaſe (f)- 


4D QUOD DAMNUM, 


Is the proper mode for altering, a road; on the finding of a 
Jury the king grants a licence, and the owner will not be 
und to keep the new road in repair, unleſs the burthen be 


* 


A DVOWSON. 
To guard againſt ſimony, the grant or next preſentation, 


after actual vacancy of the church, is void (4). 


# AFTER 
The ſtatute limitting a proceeding to a time after an at 


done, the day on which it is done is reckoned one (5). 


(a) 2 Term 649. (3) Doug. 104. (c) Id. 559. (4) Id. 592. (s) 1 
$98, (f) Burr, 2785. (g) Id. 465. (4) Id. 1512. (7) Doug. 448. 


"© -W * AFFIDAVIT 


Affidavit is ſworn before the proſecutor's agent (5). 


1 TY Age | #64 * -i * 
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(3) 2/ Term, 604.1 


„ 
AFFIDAVIT 


court purſuant to the ſtatute, where there is no cauſe 


The attachment will be refuſed where the 
Where 
to hold to bail, the following have been held inſufficient ; that 
the defendant is debtor as appears by the maſters allocatur (c). 


anſwer muſt (a). 


That the defendant is debtor for money for which he had not 


accounted (4), That he is debtor according to a bill deli- 
vered (e). That he is ſo on promiſes i is too general (F). The 


Affidavit to hold to bail muſt be poſitive ; but aſſignees and 
executors may ſwear according to their belief (g). For a legacy 
muſt be poſitive (4). To ground an attachment for a con- 


tempt, the Affidavit muſt ſtate a perſonal ſervice, and that 
the original rule was ſhewn (1). When made in a Court 
of Juſtice, in anſwer to a complaint on oath, it is never 
deemed libellous, the immaterial or improper allegations 
will be expunged, and ſatisfaction ordered (/. On a penal 


law the offence ſhould be ſpecified, and the forfeiture averred, 


but need not be circumſtantially deſcribed (2). In penal ac- 
tions proceedings were ſtayed becauſe it did not appear that the 
offene was committed within the county, purſuant to 21 Ja. I 
C. 4. (m). 


the penalty was claimed, fatal (2). A rule for judgment as 


in caſe of a non-ſuit, was diſcharged on an Affidavit contain- 


ing an anſwer falſe in itſelf; the court will not open the mat- 
ter on a new Affidavit diſproving ſuch falſe Affidavit (o). A 
conviction of perjury, without judgment, will not diſqualify 


the party from giving evidence, or making an Affidavit (). 


Several defendants, in ſeveral actions, cannot be joined in one 


Affidavit (). Original defective Affidavit cannot be cured by 
a ſupplemental one (r). Without a title, the Affidavit can- 
not be read by conſent (s). 

(a) 3 Term 601. (5) 3 Term 403. (e) 2 Term 55. (4) 1 Term 716. 
(e) 3 Term 575. (V Doug. 450. (z) 1 Term 83. (4) Ib. 716. (i) 3 Term 
351. (4) Burr. $10. (J) Id. 1447, 1569. 1 Term 705. (n] 2 Term 274- 
() Ib. 654. (e) 3 Term 405. (p) Cowp. 3: (4) Doug. 207. 0 Id. 451- 


the 


„ | prank a motion to make the ſubmiſſion to an award a 
rule o 
depending the Affidavit need not be titled, but the Affidavit in 


Stating a falſe date of an act of parliament on which 


In a civil ſuit, until attachment 


> 


© Ip 
. xn 
[ 


to him without notice, he is not reſponſible 000. ö 


285. (/) Ib. 349. 
* 0 ä 


„„ 


the proceedings are on the civil ſide of the court, and titted, 


with the names of the parties; afterwards they are on the 


crown ſide, then the king muſt be named as the proſecutor (a). 
Aſſignee of a bankrupt ſwearing to a debt, as appears by 
bankrupts books, is ſufficient (4). In the caſe of penalties 
under lottery acts, the Affidavit may include ſeveral offences, 
and need not ſtate a conſideration for inſurance (c). Where 
the party appears illiterate, the commiſſioner ſhall certify to 
the jurat, that it. was read in his preſence, appeared to 
have been perfectly underſtood, and that the ſignatüre was 
written in the preſence of the commiſſioner .(4). The 


court will proceed by way of information on and take 
cognizance of an Afﬀidavit ſworn before a judge at nf 


 firius le). 


Muſt ſpecify the amount of penalties ſued for 
under the lottery act (/). On a judgment by default in a 
criminal caſe, each party ſhould be prepared with Affidavits; 
if the court with for any further explanation, the court — 
give the defendant time (g). Where ſeveral incur ſeparate 
penalties under the lottery act, a ſeparate Affidavit muſt be 
led, and the irregularity will not be waived by putting in 
bail (4). One Affidavit that the maker, and indorſer of a 
note are indebted is not good againſt either, and becauſe there 
is only one ſtamp (). The Affidavit muſt poſitively ſtate the 
defendant a debtor not circuitoufly by reaſon whereof, &c. an 
action hath accrued (4), nor argumentatively. If the arreſt 
be founded on a defective Affidavit, the defect cannot be 
ſupplied by another (). 


| AFFIRMATIVES. 
Two in pleading cannot make an iſſue Gn) 


AGENT. 


Ading bone fe, and without expreſs orders, will protect him 
fro loſs (1). After payment of money over, for miſpayments 
But merely 


(a) 3 Tetm 253. (3) "4 Term 176. (c) 4 Term 228. (4) Ib. 284. (e) I, 
(2) Ib. 487. (% Ib. 577. (#) 5 Term 254. (4) lb. 
0 * 60. (») Cowp. 48 1. (0) Id. 566. TREE 
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nalfing it in account without freſh credit, is not a regular pay- 


ment over (a). Payment to a known Agent is ſufficient. 


An Agent's bill taxable (5); but accounts ſettled between 


attorney and client are, not fo of courſe (c). Payment to at- 


tornies Agent not ſufficient (4). Government Agents are not 
liable to actions on contracts entered into in hat charater (e). 
The plaintiff is bound by the acts of attorney's Agent in town 
(J). Agent's acknowledgment of the receipt of goods, where 


| employed in the purchaſe, isconcluſive (g) A ſpecial Agent 


under à limitted authority cannot bind his principal beyond 
its ſcope (4). Fraud will vitiate, though the principal is 
not concerned in it (i). If he warrant a bill good with a 


view to obtain a diſcount his principals are reſponſible (c). 


AGREEMENT 
For payment of any conſideration to the aſſignees of a 


bankrupt, in order to induce a creditor to ſign the certificate, 


is void under 5 Geo. II. c. 30. ſ. 11. (2). Between a ſutler 


and a government contractor, that the latter ſhall allow the | 


former money in lieu of forage, void (m). To indemnify from 
a loſs on a re-ſale, the party will be diſcharged on the firſt 


fair opportunity to ſell to advantage (x). Before marriage to 


ſettle the wife's eſtate, and reſerve to her a power of diſ- 
poling it, previous to the marriage ſhe gives to him, he is the 
ſurvivor, and deviſes the ſame; the title of his deviſee cannot, 
in ejectment, be ſet up aginſt her heir at law (o). Two 


agree to perform work within a limitted time, or pay a ſtipu- 


lated weekly ſum till finiſhed; a bond for the performance is 
executed by one only; the payments weekly, are not by way 
of penalty, but in the nature of liquidated damages, and may 


be ſet off (4). For the delivery of poſſeſſion of premiſes un- 


der a forfeiture, an action for the forfeiture cannot be ſuſ- 
tained, without ſhewing in the declaration a poſſeſſory title in 


plaintiff, notwithſtanding any averment of his readineſs to de- 


(a) Cowp. 568) (3) Doug. 189. (e) Id 806. 60 Id. 600. (e) 1 Term 8 1 


674. J) Ib. 710, (g) 3 Term 454. (+4) Ib. 757. (i) 4 Term 39. (4) Ib. 
177. ( Doug. 669. Id. 433. (ﬆ) 3 Term 524. 0 2 Term 684. 


(p) Ib. 32. 
: Iver 


bbs 


t 1 


liver the ſame (a). An unſtamped Agreement for a leaſe was 
held good againſt an ejectment, but ſince otherwiſe deter- 


termined (45). A ſtamped Agreement, reciting that a perſon. 


becoming intitled to certain premiſes would demiſe the ſame, 
operates as an Agreement for a leaſe only (c). Owners of 
different ſhips agree to indemnify each other againſt loſs ; a ſhip 


ſold by one is afterwards loſt; the others are not liable, un- 


leſs with the ſhip the intereſt in the indemnity is aſſigned (4). 


If the vendor agree to pay the vendee the event of a loſs 
within a limitted time, vendor may ſue the others (e). Officer 


or ſailor agreeing to ſerve on board a letter of mark for wages, 


and a ſhare of all prizes if the ſhip is taken before the com- 


pletion of the voyage, although ſent from the ſhip previous 


to the capture, as prize maſter on board a prize taken in the 


courſe of the voyage, they are not intitled to wages ( ). That 
the leſſor ſhould have the premiſes mentioned in the leaſe, 


paying more than the rent reſerved: by way of good-will, al- 
ready paid by the aſſignee, will operate as a ſurrender, and 
the aſſignee cannot diſtrain (g) An undertaking to the ſhe- 


riff, or his bailiff to put in bail, or pay the debt and coſts is 


void, by 23 Hen, 6. c. 10; but an attorney's undertaking to 
the plaintiff is not within the rule (4). One agreeing to 


pay another a certain ſum in advance for goods for the bene- 
fit of a third, a ſecret Agreement between the ſecond, and 
a third perſon, that the third ſhall pay a further ſum is void 


as a fraud on the firſt ; and although the bill of ſale be made 


to the firſt, the ſecond cannot recover the money of the third, 
becauſe it is within the rule, ex dolo malo oritur actio (i). In 
the caſe of a deed of compoſition, and a proviſo therein, that 
the. ſhares of creditors not executing before a given day 


ſhould be paid to the inſolvent, an Agreement between the in- 
ſolvent and a creditor, after the day, that the latter ſhould 
ſign and the former pay, is fraudulent and void (). Property 
falling into the hands. of the aſſignees, after the bankruptcy, 


ſent to anſwer a particular purpoſe, as a ſecurity for ac- 


(a) Doug. 598. (8) Clwp. 43. 1 Term 733. (9) 2 Term 739 (4)Doug. 
370. (e) Id. 371. J) Id. 520. 21 Term 441+ (h) Ib. 418, (5) 3 Term 
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ceptance according to an Agreement, may be recovered againſt 
them (a). No action can be ſuſtained. for not dancing at a 
theatre, without a licence from the lord chamberlain, under 
10. Geo. II. c. 28. (5). A leaſe for ſeven years by parol, 


and an Agreement that the tenant ſhall enter at Lady-day, 
and quit at Candlemas, is void by the ſtatute of frauds, as to 


the duration of the term; yet the holding under the terms 
of the leaſe is good in other reſpects, and therefore the land- 


lord can only put an end to the tenancy at Candlemas 0). 


ALLEGATIONS. 
- Thoſe impertinent are mere ſurpluſage, and will be ſtruck 


out on motion with coſts, if immaterial ; yet if relative to a 


title when introduced, muſt be proved under the peril of a 
non-ſwt (d). | 
ALIEN. 


An Alien enemy in time of war having captured : an Engliſh 


ſhip ranſomed, the hoſtage died in priſon; the ranſom bill was 


ſigned by the captain; the Engliſh captain, for himſelf and 
owners, ſtipulated for payment of the ranſom within a limit- 


ted time; they were held liable notwithſtanding ſuch death 


(e): this is governed by the law of nations (f). The ſon of 
an Alien father, and Engliſh mother, born out of the king's 
allegiance, can inherit to his mother in this country (g). 


ALIENATION. 14474 


Was antiently by feoffment with the conſent of the lord mY 
This right was affected by the ſtatute of quia emſilores terra- 
rum, which took away. ſubinfeudations ; and the ſame privilege 
by other ſtatutes afterwards to the king's tenant in capiite (i). 


AMBASSADOR. 


Their domeſtic ſervants are privileged from arreſts, by 
7 Ann c. 12. Bona fide ſervice muſt be ſhewn (&). The act 


is declaratory, and provides a puniſhment againſt the infrac+ 


(a) 5 Term 215. (65) 5 Term 242, (e) Ib. 471. (4) Doug. * (e) Zur. 


1½½f9 ) Doug. 625. (2) 4 Term 300, (6) Burr, a (9) 1 Ib. 108. 


(4) Burr, _— 1731, 
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tors; the bankrupt laws are excepted (a). The regiſtering 
the name gives no privilege; that relates to puniſhment againſt 
violators of the laws of nations (5). + 


AMENDMENTS 


May be at any time pending proceedings on paper, both 
civil and penal ſuits, if the amendment be at common law (), 
Always without prejudice (4); and before the court cannot 
help ſeeing the matter on record (e). A clerical miſtake in a 
return to a Mandamus (J). 3 amended by en- 
larging the term after an Engliſh affirmance of an Iriſh judg- 
ment, after the remittance to Ireland (g). Attorney's name 
in a warrant made to correſpond with declaration after an 
aſſignment of ſuch variance in error (4). Writ of Error 
in the name of both defendants, and verdi& againſt one (i). 
A judgment from Sonis firofiriis, to de bonis teftatoris fi et, Sc. 
and of omiſſions in form (4). A Fieri Facias altered to a 
Teſtatum (1). The day of the demiſe to prevent the opera- 
tion of a fine againſt a new ejectment (n). In England of 4 
judgment in Ireland (2). Judgment in replevin amended 
after error brought (o). An information for a miſdemeanor, 
by ſtriking out the word “ purport,” and inſerting the word 
tenor” (4). Counts on policy of inſurance ſtruck out with- 
out coſts (9). Poffea may be amended after final judgment 
(r). In quirdm action of long ſtanding refuſed though pro- 
ceedings on paper (6). Withdrawing a replication. after a a 
year on terms, merely an amendment (7) After verdict by 
adding the fimiliter, (u). General verditt amended by judges 
notes (ww). Bill of Middleſex, as of a wrong Term (x). Verdict 
in replevin (y). On the ſtatute of limitations amended on the 
judges notes (z) Attorney's name in a warrant (aa). After a 
demurrer j in a quads action, An to the ſuit cannot amend | 


(a) Burr, 1482. (4). Id, 2017, 3 Term 79. (c) Burr. 1098. (4) Id. 755. 
le) Id. 322, 1098. (J) Doug. 131. (g Id. 841. (4) Id. 109. (i) Id.425. 
(#) Id. 110, 1 Term 783. (/ 3 Term 657, ( Ib. 2448. (=) Ib. 2156. 
(e) Ib. 349. (p) Burr. 2527. (g) Id. 1188. (v) 3 Term 749. (s) 2 Term 
70%. (e) Burr. 755. (i) Cowp. 407, (w) Doug 362, 703, 718, ö 
a (3). * 349. 61 Ib. 659. (aa) Doug. 10g. 4 
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may recover as for uſe and occupation, all rent due, from the 


attorney are given, and the date of the latter is only omitted, 
that only will be ſet aſide Gn). Money conſiderations need 
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378, 505. (J) 1 Term 378. (g) Ib. 366. (5) 3 Term 298. (3) 4 
Term 463. (4) Ib. 494. (0 Ib. 500. () Ib. 694. (n) Ib. 79. 


E 
(a), but an difcrmation filed by the attorney general. may 00 
None allowed to mandamus after its return (c). 


ANNUITY. 


A bond given for it, is within 7 Geo. I. relative to-bank- 
ruptcy, if alſo ſecured by deed of covenants, though the bond 
be forfeited prior to the diſcharge of the grantor under the act 
of inſolvency, the bankrupt will be liable on the covenants 
for payments ſubſequent to the diſcharge (4). The obligee 
notwithſtanding ſuch diſcharge, may waive. the forfeiture, and 
prove the value under a commiſsion of bankruptcy ; ſuch for- 
feiture, after the certificate obtained by the bankrupt, is 
compleatly extinguiſhed: Annuity Bonds are within the 
reaſon, but not the letter of the 4 and 5 Ann, relieving againſt 
forfeitures, and therefore for the ſake of juſtice, fiction is uſed, 
by conſidering the penalty, though forfeited, as till due, for 
the benefit of both debtor and creditor (e). After recovery 
in ejectment, under a demiſe from year to year, the grantee 


time of notice, down to the day of the demiſe (7). If the 
Annuity is deſtroyed for informality, the conſideration is re- 
coverable back, whether paid at the time or antecedently 
ariſing, but not from a known ſurety. (g). If there be no 
regiſtry of the memorial purſuant to 17 Geo. III. c. 26. it is 
void ; and an execution grounded thereon may be returned 
nulla bans ; ; a conſideration in notes muſt be ſpecifically ſet 
forth (). A memorial of a warrant of attorney given as a 
ſecurity for it, muſt be regiſtered (i). The conſideration may 
appear in the recital (4). If the conſideration be expreſſed in 
ſeveral deeds relative to the ſame Annuity, a memorial ſtating 
it once, will be ſufficient (/). Where a bond and warrant of 


only be regiſtered (n). The regiſtry of a memorial of the 
bond, without the warrant for confeſſing a judgment, is ſuffi- 


(a) 4 Term 228. (3) Ib. 457. (c) Ib. 689. (4) Doug. 93. (e) Id. 
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cient, unleſs when the latter is the Gal ſecurity (a). The 
Annuity referred to, muſt appear the ſame ſecured by the deed 
mentioned in the memorial, and of ſuch defect any creditor 
may take advantage (5), Securities renewed from time to 
time, a further ſum paid for the grant of a further Annuity, 
and the like renewal, one memorial ſtating the whole conſi- 
daration is ſufficient (c). If part of the conſideration be paid 
purſuant to the order of grantor, even for the diſcharge of 
another Annuity where leſs was due, it will anſwer the pur- 
poſes of the act, the time limitted for the enrollment is twenty 
days, excluſive of the day of execution (4). A conſideration | 
ſtated in money, when in point of fact, only part was ſo; 


and for giving up a former Annuity, the ſecurities are void (e). 


On a ſtatement that the execution of the deed was on the 
truſts therein mentioned, although in the memonal the par- 
ticular truſts are not diſcloſed, yet on an affidavit by the 

tee, that the Annuity was purchaſed for himſelf, and on no 
other truſt, will be ſufficient ; the truſts conſequent on the An- 
nuity need only be ſet forch (J). Commiſsion is not due to 
any perſon on the advancement of his own money; and if part 
of the conſideration be returned to a ſolicitor on that account 


the ſecurities are void (g). Any omiſsion of a chriſtian name 
of a witneſs will not affect the enrollment, nor of the amount 


of a falary granted (4). If redeemed, and there be a freſh 
loan on the ſame deeds, the regrant muſt alſo be regiſtered ( 9). 
Where the conſideration is to give up a trade, the regiſtry is 
not required, the act only applying to money conſiderations 
(). The defect of the memorial will make the whole deed 
void (7). A bond given by a third perſon as a further ſecurity 
muſt alſo be regiſtered (m). 


ANTIENT DEMESN E,. 


Pleaded in ejectment, by leave on an affidavit, ſtating that 
the lands are holden of the particular manor, and that the 
queſtion can be tried there, that there are ſuitors, and that 


Blu oo > (3) Nob 9. Ms 139- b 283. ( Ib. 472. 
= 596. (7) Ib. 635. () 1b. 639. 
4% n. 641. (u) Ib. . 8 oe 35. (#) 39: 

the 
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the demandant has a freehold there. Doomſday ook will 


not decide whether lands are antient demeſne, only whether | 

5 the manor be ſo or not (a). | 

a_—_— Et 

Cannot be ſued in a fpiritual court for fees (6). 1 
APPEAL. 


The pariſhioners, as well as the overſeers may appeal to 
the ſeſſions, under 43 Eliz. againſt the appointment of over- 
ſeers (c). The ſeſſions are not bound to adjourn the appeal, 
by 17 Geo: III. c. 106. An Appeal given to the ſeſſions 
within fix months conditionally ; if the conditions are not com- 
plied with on a diſmiſſion of the Appeal, the judgment will 
be concluſive (4). The juſtices are bound to receive it againſt 
an order of removal, without notice of Appeal given (e). 
Where the Appeal is directed to be at the next ſeſſions, which 
on account of diſtance, becomes impracticable; the ſubſe- 
quent ſeſſions are bound to receive it (/). No Appeal lies 
from an order of juſtices for the relief of the poor (g). Againſt * 
ſuch rate, notice muſt be given by the church-wardens, or 
overſeers, making it, by 17 Geo. II. c. 38. (4). Againſt a 
poor rate muſt be to the ſeſſions next after allowance (7). 
Againſt an order of removal, juſtices rated in either of the 
contending pariſhes cannot vote (). When the order is con- 
firmed by a majority of the Juſtices preſent, who by the ſupe- 
rior court are reduced to a minority by diſqualifications, the 
order will be ſent back. An incloſing act gave an Appeal to 
the next ſeſſions, within fix months; an appellant. moved 
the court of ſeſſions, in due time, to receive and reſpite the 
Appeal; this was refuſed, and the party being irregular in 
the buſineſs, the court would not interpoſe by mandamus (4). 
The order of removal being ſigned by two juſtices ſeparately, 

and in ſeparate counties, is only voidable ; and the pariſh 
wiſhing to avoid it, muſt appeal to the next ſeflions. (m). , 


(a) 2 Burr. 1047. (5) Doug. 607. (e) 3 Term 38. (4) Ib, 150 (e) 
Doug. 182. (J) Id. 183. (g) Id. 316. ( 1 Term 627. (5) 4 Term. "oY 
(#) Ib. 71. (/)1b, 488. (m) — Toa 6 we, 4 
2111 | | party 
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7 party loved by a diſtreſs for paving rates, may ad either 
to the ſeſſions for London or Middleſex (a). 


None hes 
againſt allowance of the accounts of pariſh ſurveyors, under 
13 Geo. III. c. 78 (3). | 


: APPEAL of DEATH, 


| Proceedings thereon (c). 


APPEARANCE. 


A recognizance at Bombay, conditioned to appear in the 
King' Bench, permitted to enter into the like recognizance, 
after notice to the Eaſt-India Company (4). 


APPRENTICESHIP. 


When it is neceſſary for a qualification as a free burgeſs, 
under 5 Eliz. c. 4. ſ. 31. (e) A journeyman is not liable to 
the penalty (J). The occupier of lands compellable to re- 
ceive a pariſh Apprentice (g); ſo in corporations, inhabitancy 
and occupancy, ſynonimous (4). A_ pariſh indenture ſigned 
by juſtices ſeparately is void (7). Although neither aſſignable | 
nor transmiſsible, yet the Apprenticeſhip may be continued in 
cafe of the maſters death (&), The maſter is occaſionally re- 
ſident in a corporation diſtrict, the ſervitude in another place 
will not be ſufficient (/). Bound at ſeventeen, on a ſtate- 
ment of fourteen, the indenture for ſeven years is intitled 
to be diſcharged c on a writ of Habeas Corpus (m). 


APPROVEMENT. 


The approver muſt be in cuſtody on indictment for offence, 
confeſs guilty, and accuſe accomplice (x). 


ARBITRATION 


Awards receive a liberal conſtruction; they muſt be certain 
and final (o). The object of the 9 and 10 W. III. c. 15. was 
to put a ſubmiſſion where there is no cauſe depending on the 


+ gy 4 Term 701. (6) 5 Term 701. (e) Burr. 2657. (4) Id. 398. 
(e) Id. 2287. J) Id. 2449. (g) 3 Term 107. (4) Ib. 523. (i) Ib. 380. 
(4) Doug. 70. (/) 2 Term 2. () 5 Term 715. (2) Cowp 335. (e) Burr 277. 
* .} | | ſame 


tut 


| ſame footing ; and therefore in the latter caſe i is merely decla- 


ratory (a). A ſubmiſſion of all matters in difference, is not 
confined to the ſubject mattter of the particular action, but 
confined to croſs demands, though not pleaded by way of 
ſet off coſts, abiding the event makes no difference (2). A 
motion for reconſideration muſt be before the laſt day of the 
next term, ſubſequent to the award purſuant to the ſecond 


ſection of the act (c). A declaration for the penalty, ſtating 


the enlargement of the time for making the award is demur- 
rable; the penalty depends on the Arbitration Bond alone (4). 


In ſuch action, it is ſufficient to ſtate generally the ſubmiſ- 1 


ſion and publication of the award within the time limitted, 
and neceſſary conſequent averments (e). A ſpecial demurrer 
for not alledging the time of making the award with ſufficient 
certainty has been over-ruled (7). The Arbitrator, with- 


out expreſs authority, may award coſts. An umpire-may be 


immediately choſen (g). 
ARREST. 


If « out of the proper county, is bad (4); It has been ſup- 1 


poſed bad, if made after the riſing of the court on the return 
day (v). After a peaceable entrance at the outer door, the 


inner door may be broke open (4). It muſt be the bailiff's au- 


thority, but he need not be in ſight ; ſufficient if he is employ- 
ed on the particular buſineſs (/). A bankrupt is only protect- 
ed in going to and from the actual ſurrender for the time limit. 


ted (n). If the defendant be not of the king's houſhold an 


Arreſt within the palace will be good without an order from 


the Board of Green Cloth (2). A perſon attending the Com- 


miſſioners of Bankrupts to prove his debt was arreſted, 


and the court refuſed to diſcharge the perſon, and it was 


doubted whether the Commiſſioners could give relief. On 
an involuntary eſcape the ſheriff may retake, but not on a Sun- 
day, for that would be deemed an original caption under 29 


(a). Burr 701. (3) 2 Term 645. (e) Ib. 781. (4) 3 Term 592. (e) 
Burr. 278. (J) Id. 1730. (g) 2 Term 645. (+4) Doug. 369. (i) Burr. 812. 


4% Comp. 1. (/) Id. 65. (=) 1 Term 156. (#) 3 Term 735. 


Car. 
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(% Burr, 1922. (1) x Term 696. (a) Burr. 1008. (v) 1 Term 62. 


(5) 
Car. II. c. 7. £ 6, 25. If the king's ſervants are taken on an 
execution the court will diſcharge them (a). | 


ARREST OF JUDGMENT. 


Moved at any time before ſentence (5). In criminal eaſed 
the defendant muſt be preſent when the motion was made, but 


not on arguing a ſpecial verditt (c). After ſentence the court 
is not bound to entertain the motion (4). Muſt be within the 


firſt four days of the term, and Sunday is not reckoned (e). 


| ARTICLES with a Penalty. 
The plaintiff may recover damages on partial breaches as of- 


ten as they occur (V). 


ARTICLES OF THE PEACE, 


Muſt be exhibited in the neighbourhood (g). The defen- 
dant not at liberty to diſpute the facts ſworn (4). Exhibited 
in London for a fact at Portſmouth, attachment indorſed 
with direction to any juſtice at the place to take ſecurity (i 1). 


1 In a caſe of the wife againſt the huſband, recognizance was 
diſcharged and the proceedings ſtayed, it appearing that the 


party had acted properly (+). The court may require bail in 


; | | ther We tion, and actually limitted to fourteen years (2). 


ASSUMPSIT 


Win lie in ſome caſes where debt is the proper form of 
action, and in caſes where it will not: introduced to avoid the 


* antient practice of wagering law; and under the general iſſue 


the defendant may avail himſelf of an equitable defence (m); 
it will not lie for money paid againſt the defendant's expreſs 
conſent (#); it is in the nature of a bill in equity, but will 
not lie againſt a known ſurety, for the conſideration, after 


. of an annuity for any defect in the memorial for 


| 1 5 Term 686. (3) Burr 801. (c) Id. 930. a) Id. 1901. (% Id. 
2130. /) Burr. 1351. (g) Id. 1039, 780. (5) Id. 806. (i) Id. 2039. 
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the regiſtry (a). On failure on the count in ſupport of a 
ſpecial agreement, the plaintiff may reſort to the general 
counts (5). Will lie on an order made under expreſs authority 


of an act of parliament (c). A ſexton employed by united 


pariſhes, paid by both, afterwards they claim a ſeparate right 
of appointment, neither can maintain the action againſt the 


other, without notice for the quota of the ſalary, the ſexton 


cannot recover againſt either for the whole ſum, neither can 
his right be tried unleſs he is party (d). Againſt the aſſignees 


of a bankrupt for a dividend (e). For a fine on a copyhold 


eſtate muſt not exceed two years value; and ſo averred in the 


declaration the exact ſum laid (if any) muſt be recovered (J). 


While a contract continues open, damages for a breach can 


only be recovered ; and the exiſtence of it depends on either 
having a right to put an end to it, or its deſtruction by con- 


ſent; if reſcinded, all the money paid or given as a con- 
fderation may be recovered back (g). The nominee of a 


perpetual curacy cannot maintain this action without the 


biſhop's licence ; a donative may, unleſs where the latter ap- 
pear to have been twice augmented (+), to be continued till 
provided for, or lawfully removed for fault ; though diſmiſſed, 


may maintain this action againſt the rotor for his ſalary (/ (%% 
May be maintained againſt an executor where there is aſſets 


(k). The proper form on a warranty for a horſe (2). On a 


judgment in a foreign court, in which it would be neceſſary 


to prove the original cauſe of action (2). A promiſe to pay 
the ſum in judgment will not create an Aſſumpſit, unleſs by 
a third perſon in conſideration of forbearance (). In an in- 


ferior court, the contract and promiſe muſt be alledged within 
the juriſdiction (o). To exchange this right of action for a 
bond of indemnity, may eventually turn out injurious; im- 


plied promiſes only exiſt in the abſence of expreſs ſtipulations, 
as if a ſurety take bond from his principal for payment of 


| thoſe inſtalments for which ſuch ſurety has bound himſelf ; 


(a) 2 Term 370. (6) Doug. 628. A 1d. 10, 387. (4) 1 Term 22. 


(+) Doug. 392. (J) Id. 700. (g) 1 Term 133. (+) Ib. 399. (1) Comp. 


437. (4) Id, 289. (7) Doug. 18. (1) Id. 4. () Fowp. 128. (0) 1 
Term 151. 
5 and 
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and before the dauer 56 of his principal, the ſurety pays 


ſuch inſtalments, the certificate will bar the ſurety's action on 
the bond (2). May be maintained againſt a lottery office 
keeper for premiums paid (5). Payment under a miſtake may 
be recovered back, unleſs forced by action, or where the 
debt might have been ſaved, had the defendant availed himſelf of 
the ſtatute of limitations (c). Againſt an overſeer for money re- 
ceived under a conviction quaſhed (4). On a policy, as for a 
total, an average loſs may be recovered (e). A promiſe by 
a third perſon to pay the debt of another muſt be in writing ; 
whether before or after the delivery of the goods makes no 
difference (f). By one againſt the other partner for money 
received ſeparately. (g). To ſell goods entruſted at a fixed 
price, the perſon truſted is liable to original proprietor, and 
perſon obtaining poſſeſhon is liable to the party truſted, on 
notice ; but none by reaſon of the generality of the declara- 
tion ſhall be allowed to take the other by ſurprize (4). On an 
agreement between the leſſor, and aſſignee of leſſee, that the 
former ſhall have the premiſes at a ſum beyond the rent re- 
ceived. by the leaſe ; and this, by way of good-will paid by 
the aſſignee is a ſurrender of the leaſe, and the good-will may 
be recovered by this form of action (i). Loſſes incurred on 


a joint engagement for a ſtock jobbing tranſaction, one with 


the other's conſent pays the difference, may be recovered, 


notwithſtanding the 7 Geo. II. c. 23. declaring void ſtock- 


jobbing tranſactions (&). Ship owners are liable for ne- 
ceſſaries ordered by the maſter, though leſſee of the ſhip, 
and under covenant to repair at his own expence; and al- 
though the ſame were ſupplied without the knowledge of the 
owners, or party ſupplying them without the notice of ſuch _ 
contract (7). This action will lie for tolls (). Aſſumpſit 

does not lie againſt an exciſe officer to recover back money 
paid for duties, after the act impoſing them is repealed, if he 
hath Haid the money over to his ſuperior (n=). Money borrowed 
on unlawful reſfuondentia cannot be recovered back; nor in 


(a) 2Term 100. (5) Cowp. 791. (e) 1 Term 286. (4) Ib. 287. 


(e) Doug. 704. (J) 2 Term 80 (g) Ib 476. (5) Doug. 132. (i) 1 Term 


441. 7 3 Term 418. 9 Cowp. 636. (#) 1 Term 6:6. ( 4 Term 55 3. 
| E | caſe 


— 
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caſe of repayment to the lender, in the one caſe, the party is 


not compellable, in the other, it might be malum in ſe, or 
malum in firoliibitum; in this caſe the party was intitled to 
retain in good conſcience (a). If goods diſtrained are rede- 
livered on a promiſe to pay the rent, no action will lie to re- 
cover the value, though the rent afterwards is not paid (0). 
If on the eve of bankruptcy, the. bankrupt fraudulently de- 


liver goods, the aſſignees may diſarm the contract in trover 


but Aſſumpſit would affirm it, and be open to a ſett off (c). 
Money paid on a compromiſe, without conſideration, may be 
recovered back, notwithſtanding the defendant had obtained 
interlocutory judgment againſt the plaintiff in another action, 
this not being a caſe of payment under compulſion of law (4). 
If it appear that the debt is under forty ſhillings, proceedings 
will be ſtayed (e). Money paid after a ſecret act of bankruptcy 


for the carriage of goods, may be recovered by the aſſignees; 


but this payment muſt, under the 19. Geo. II. c. 32. be un- 
derſtood as out of the ordinary courſe of dealing (/). The mere 
relation of landlord and tenant, is a ſufficient conſideration for 
a promiſe to manage the farm in a huſband like manner (g). 


A breach of truſt will alſo ſuſtain this form of action (%). 


ASSIGNMENT, ASSIGNEE, ASSIGNOR. 


A term of ycars may be aſſigned by note in writing, with» 
out ſeal, delivery, or ſtamps; but if by deed, it muſt be 
ſtamped (1). The Aſſignees of a bankrupt, deviſees, and 


perſonal repreſentatives, are ſo in law, and are to be ſued as 


ſuch (c). An Aſſignment to a feme covert is good, unleſs 


diſſented to by the huſband (2). The mortgagee is not liable in 
, covenant. as Aſſignee, even after a forfeiture, without actual 


poſſeſſion ; under an abſolute Aſſignment, the law is otherwiſe 
(6. The Aſſignee is ſubject to all the equity of grantor: (x). 
He is not liable for rent accruing ſubſequent to the Aſſign- 
ment (o). Replication that the Aſſignee never took poſſeſſi- 


on is bad, being only matter of law (%). 
( 4 Term 561, (5) Ib. 687. (c) Ib. 211. (4) Ib 432, (e) ; Term 


64 (F) Ib. 137. (g) Ib. 373. (4) Ib. 603, () Burr. 2832. (4) Doug. 
#76. (/) Ad. 435+ () Id. 444. 6) Id. 614. 00 Id. 755. (7) Id. 444. 
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ASSIZE OF NOVEL DISSEISM, 
| Introduced from Normandy, it lay againſt advifers, aiders, 


or abettors, the heir, or feoffee, if tenant, who was no diſſeiſor 


„ | 
ATTACHMENT OF comma 
On a poſitive denial of the matter charged, this proceſs 


is always refuſed (4). Alſo when the afhdavit is ſworn be- 


fore the proſecutor's agent (c). Granted againſt an attorney 
for putting the name of another to proceſs without authority 
(4). Not granted on the laſt day of term, unleſs for non- 
payment of coſts, or not returning a writ (e). The defendant 
is never intitled to coſts, unleſs the proceeding is vexatious 
(/). When for non-payment of coſts of a recognizance by 
5 W. & M. c. 11. ſ. 2. 3. the demand muſt be made ten days 
previouſly (g). After the death of either party, for any 
thing previouſſy done, this proceſs may iſſue (4). For filing 


a bill in equity after an award (7). The Contempt cannot be 


confeſſed without anſwering interrogatories, except on the re- 
turn of a reſcue (4). A foreign Attachment in London 1s 
certified by the recorder (/). Againſt a ſheriff out of office 
{m). If in a penal action, the defendant do not pay plaintiff 
purſuant to his undertaking, this proceſs will iſſue (2). On a 
reſcue the defendant muſt anſwer interrogatories, unleſs the 
plaintiff waive them (o). The name of the cauſe muſt appear 
in the liſt of peremptory motions (). 


ATTAINT. 
As the verdi muſt be corrupt, this proceſs is out of uſe (9). 


ATTORNEY, : 


Cannot be changed without leave of the court (r). Giving 
credit to the opponent's counterfeited warrant of Attorney 


ſhall nevertheleſs be anſwerable to his client (s). May be- 


| (a) Burr. 110. (6) Doug. 498. (e) 1 Term 403. (4) Purr. 20. (.) 
Id. 657. J) Id. 1330. (2) 3 Term 512. (0 Ib. 133. () Burr. 1258. 
(#) Id. 2129. (7) Doug. 363. (m) Id. 447- (#) 5 Term 257. (e) Ib. 
18 () Ib. 547. () Burr, 395. (-) Doug 206. (5) 1 Term 62. | 
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come a treſpaſſer by exceeding the bounds of duty (a). Muſt 
be ſued by bill, and it may be filed in vacation; when ſtruck 
from the roll and called to the bar, he cannot be e until 
diſbarred (3). Where there has been a waiver of taxation, 
the particular items of his bill ſhall not be diſcuſſed at the 


trial, and if part common law buſineſs, and the remainder of 


the bill is for conveyancing, the taxation is general (c). By an 
order he may prevent his client from receiving money in the 


cauſe until payment of his coſts (4). Neither he nor his cler 


can be bail (e). His privilege does not extend to evidence 
of colateral facts, and was attached for refuling to prove the 
execution of an agreement (J). If convicted of felony, will 
be ſtruck off the roll (g). He is compellable to deliver up 
deeds on being paid his coſts (4). Is not anſwerable in a 
ſummary way for negligence (1). On an indictment for per- 
jury againſt his client; he is compellable to prove the ſwearing 
of an anſwer by his client (. Payment to him is ſufficient 


(2). His privilege pleadable in abatement (#). Is not com- 


pellable to the production of papers, before a grand jury, to 
criminate his client (2). As plaintiff, may change the venue 
into Middleſex (o). The privilege only extends to an acting 
Attorney, and belongs not to him perſonally but the court (). 
His undertaking to put in bail, when given to the ſheriff is 
void, by 23 Hen. VI. (). He is exempted from ſerving the 
office of ſheriff in a corporation, although reſident in it; alſo 
the office of conſtable (r). The court "will not; for the ſake 
of his fees, prevent his client from ſettling his cauſe; yet if 


the adverſe party apply to ſet aſide a judgment againſt him, 


bis bill muſt be ſatisfied ; therefore one judgment cannot be 


let off againſt another, by favor of the court, without ſatisfy- 


ing the Attorney his lieu (6). Notwithſtanding all his bill is 
for ſeſſion Buſineſs, it is taxable (). The indorſement of his 
name on an Attachment of privilege is immaterial (2). In 


(a) Burr. 2109. (3) Doug. 109. (e) Id. 188. (4) 14. 227. (e) Id. 
450 (/) Cowp, 846. (g) Id. 829. (5) 3 Term 275. (i) Burr. 2060. 
(4) Cowp. 846. (7) Doug. 601. (m) Burr. 1583. () Id. 1689. (e) 3 
Term 573. (7) Burr. 2113. (7) 1 Term 418. (r) Doug. 519. (5) 4 
Term 123, 02 Ib, 196. (s) Ib. 275. c 


his 
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his action for words, proof of having acted as an Attorney is 
ſufficient, if the words were ſpoken of him in that character 
(a). By rule of court, no Attorney employed as a writer or 
clerk by any other Attorney, ſhall during ſuch employment, take 
or have any clerk under articles, and no ſervice to ſuch At- 
torney ſhall be deemed good; no perſon, articled to an At- 
torney ſhall ſerve the Agent, under ſuch articles, longer than 
one year of his clerkſhip, and ſuch ſervice beyond that time 
ſhall not be good; any perſon applying for admiſſion, an 
Attorney of the Kings-Bench who has not been admitted an 
Attorney or ſolicitor of any other court ſhall, for one full 
term, previous to ſuch application, cauſe his name and place 
of abode, and the name and place of abode of the Attorney 
to whom he was articled, to be affixed in legible characters, 
on the outlide of the ſaid court, where public notices are 
uſually affixed ; and in a conſpicuous place in the chambers of 


+ "IF the reſpective judges ; ; and in the King's-Bench office; other- 
_ 3 wiſe there can be no admiſſion (2). The day of fling a bill 

) E | againſt him in the vacation may be inſerted in the memoran- 

2 dum (c). None can be admitted without one full term pre- 

„ voͤous notice, entering his name in a book at each of the 

y judges chambers, his name and place of abode, and the name 

4 and place of abode of the Attorney to whom he has been 

4 articled (4). Although the buſineſs is all done at the ſeſſions, 

K he muſt en! his bill, and deliver it one month before action (e). 

+ ATTORNMENT. 

k The tenant of mortgagor is not bound to give him notice of 
8 an ejectment brought by mortgagee to enforce it, and there- 

E fore not liable to the penalties. of 11 Geo. II. c. 19. ſ. 12. 

R (/). Since the 4 Ann c. 16. f. 19. it is neceſſary t to aver At- 

* tornment (2). 

* AVERAGE L OSS. 

1; The aſſured ſhould give immediate notice of his election to 

do abandon and go for a total loſs ; the acting perſon is agent to 

3 


(a) 4 Term 366. (5) Ib. 359. 00 5 Term 325. (4) Ib. 368. 0 Ib. 
694. (/) x Term 647. (g) Doug. 270. | 
| Si | __ the 
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the aſſured, and not to the under-writers til elefion made; 


the aſſured may at any time, previous to ſuch election, go for 


a raps loſs (a). 
A v ERMENT 


Concluding with it inſtead of to the country is form, and 
muſt be ſhewn for cauſe of demurrer (5). The word © being” 
is a ſufficient Averment (c). The plaintiff muſt aver per- 


formance of his part, or ſhew that he was ready; the want 


of this may be cured by verdict , but not * 8 by 
default (d). | 
' AUCTION. 


| AuQtioneer ten at the beſt price is not reſponſible for a 
ſale at an inferior price, unleſs the owners direct the ſum at 


which they ſhall be put up (e). The Auctioneer cannot bid 
for the owner; and an agreement between the owner and 
bidder for an abatement, at a certain rule on the bidding, is 
fraudulent (f). The bidder may retract before the hammer 
is down (g). An Auctioneer is not within the ſtatute of 
frauds, 29 Car. II. c. 3. f. 4. He is agent to both buyer and 
ſeller, after the hammer is down ; and where the bidder has 
good reaſon not to proceed, he may recover the depoſit from 
the Auctioneer (4). 

| AUTHORS. 


By the ſtatute 8 Ann c. 19. their der copy right is 
ſecured for fourteen years from the day of publiſhing, with a 
reverſion after the expiration of ſuch term, for fourteen years 


more to the Author, if living (2). 
AUTHORITY, 


Specially delegated by ſtatute, muſt be meh purſued, and 


appear on the face of the proceedings (&). 


AWARD. 
The motion for its' reconſideration by the arbitrators, muſt 
be previous to the laſt day of the ſubſequent term, to the 


(a) 1 Term 614, (5) Burr. 474. (o) Id. 834. () 1 be. % Comp... 
395. (/) 1d. 397. (3) 3 Term 148. er 22 () Id, 2409. 
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making it purſuant to 9 & 10 W. III. e 15. F 2. (a); Money 


alledged to be paid after the arbitration, and before exhibiting 


the plaintiff's bill, to wit, on ſuch day, is ſufficiently poſitive 
on ſpecial demurrer (5). Unleſs ſubmiſſion be made between 


the real parties on the record, no attachment can ifſue for 


any diſobedience ; and although the nomigal party waive the 
objection, the court cannot, for want of juriſdiction go into 
the merits (c). A referrence of all matters in difference will 
not extend to a cauſe of action ſubſiſting againſt the defendant 
at the time of the referrence, on proof that the ſubject matter 
thereof was not before the arbitrators, nor included in the re- 
ferrence (4). The Award of an umpire will not be ſet aſide, 


becauſe he received evidence from the arbitrators without 


examining the witneſſes, unleſs they were requeſted to re-ex- 


amine them before the making his Award (e), 


BANKRUPTCY. 4 
After allowance of a writ of error, the aſſignees cannot in 
their own names compel an aflignment of errors till judgment 
(J). They may ſue both in the debet and detinet (g). For 
money received in a foreign country after the aſſignment, 
and although by attachment grounded on an affidavit, previous 
to the commiſſion , and ſubſequent to the Bankruptcy (4). 


For money received under an execution (1). By the com- 


miſſioners afigament, the property veſts in the aſſignees by re- 
lation to the act of Bankruptcy (F). Thoſe privy to aſſign- 


ment of his effects, cannot ſet it up as an act of Bankruptcy ; 


the following particulars will conſtitute au act of Bankrufitcy : 
an impriſonment of two months which relates to the firſt 
commitment (2); but no eſcape, unleſs wilful, will make an 
act of Bankruptcy (). A conveyance of all the goods to 


one creditor in preference is fraudulent and void (x). A ſecret 


truſt for falſe credit (0). Fraudulent conveyances and all 


(a) 2 Term _ Cowp. 23, (+) Burr. 1730. (e) 2 Term 643. (4). 
4 Term 146. (e) Ib. 589. (J) 1 Term 463. (g) 2 Term 46. () 
len. Black. 665. (+5) Burr. 818. (4) Id. 31. (4) Id. 437, 418, 2 Term 
341. (m) Burr, 737. 00 1d. 478, 820, 276, Cowp. 124. (e) Burr. 484. 


acts 


1E 1 


acts to defraud creditors (4). An af ignment of all the ſtock, 
"=, | by way of ſecurity even for a valuable conſideration, is an 
11 act of Bankruptcy (4); but a ſecret mortgage of which the 
3 trader is allowed to appear as the viſible owner is only evi- 
. dence of fraud (c). Expreſs orders for a denial to a known 
} creditor to the holder of the bill in the morning, though paid 
before five in the afternoon, notwithſtanding the cuſtom al- 
MW lowing ſuch time; or if the circumſtance do not amount to 
4 aan expreſs act, yet if the denial was with a view to delay, 
| it is an act of Bankruptcy; no clear unequivocal act can be 
explained away (aq). A reſidence abroad, but drawing bills 
payable at home, and profiting by the exchange for debts con- 
tracted at home, will ſubject the party to the Bankrupt laws 
on an act of Bankruptcy at home, after quitting his foreign re- 
ſidence ; but an aſſignment in truſt, ona fide, for his creditors 
while abroad, will not be affected by the commiſſion againſt 
him (e). An action of afſumpir will lie by the aſſignees for 
the value of the goods of the Bankrupt, fold with notice 
x pending the impriſonment (/); or for money levied on his 
effects on a ſeizure ſubſequent to the act of Bankruptcy.(g); 
or for money paid to a common carrier out of the uſual - XZ 
courſe of dealing (). This form of action will affirm, and 
trover, diſaffirm the contract with the Bankrupt (1). An old 


7 
* Wo” 


| 1 | debt on a new undertaking may be extinguithed on an agree- 
Fl ment to receive no dividend. (#). An afhdavit by the aſſig- 
of nees, as appears to them by the laſt examination of the Bank- 
14 rupt, and of their belief of the debt, will-be ſufficient to hold 
bal to bail a debtor to the eſtate (7). An artificer is within ſuch 
170 laws (n). If after an interlocutory, and before the final 
judgment, the plaintiff become Bankrupt, the proceedings 
may be continued in his name 00. An annuity bond, though 
n out of the uſual courſe of trade, is proveable under the com- 
1 miſſion, by 7 Geo. I. c. 31. which extends to all perſonal ſe. 
; curities, where the time of payment, though future is cer- 
1 (a) Burr. 2240. (3) Doug. 87. (c) Burr 484. (4) 2 Term 59, 5 
| 18 Term 575. (e) Ib. 530. (/) 2 Term 141. (g) Black. 827. () 5 Term 
107. (i) 4 Term 211, (4) 2 Term 544. (/) pwr 1995. (m) Id. 2148 
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uin (. Alf a bond payable by inſtallments, and given in 


conſideration for marrying and for maintenance. of a baſtard 
child, is within the ſame ſtatute (5). The property of the 
Bankrupt, in the plantations, is liable to attachment, ſubſe- 
quent to the Bankruptcy, for a debt previouſly due (c); but 
not after an aſſignment under the commiſſion (4). The 
aſſignees are bound by an award to refund money received (e). 

To an action upon bond by the aſſignees, the defendant may 
plead an agreement to retain out of growing inſtallments of 
an annuity bond granted by him to the Bankrupt ; this is 
equivalent to a plea of ſolvit ad diem (F). To a general plea 
of Bankruptcy, under 5 Geo. II. c. 30. plaintiff may give in 
evidence the condition under the general iſſue, to ſhew the 
action is not barred (g). If the forfeiture of the bond be 
ſubſequent to the Bankruptcy, and given by principal and 
ſurety for repayment of money is contingent, and out of the 
above ſtatute of the 7 Geo. I. the Bankrupts certificate is 
therefore no bar (4). To induce the diſcharge of a principal, 


the ſurety entered into an inſtallment bond with him; before 


the firſt default, the ſurety becomes Bankrupt ; this is a debt 
proveable under the commiſſion (i). On the forfeiture of an 
annuity bond, previous to the Bankruptcy, the benefit accru- 


I ing may be appreciated and proved under the commiſſion (#). 
If before the Bankrupt's Sail are fixed, he obtains his certi- 
fcate, they are diſcharged (1). They may ſurrender the prin- 


cipal after a writ of error (:). The court will direct an 
exoneretur without ſurrender (u). If the debt be proved, or 
the plaintiff has otherwiſe acted under the commiſſion ſo as 


to make his election, they are diſcharged (o). Although diſ- 
charged from the original debt, the Bankrupt may remain 

liable to the judgment on a bail bond (+). They may ſur- 
render the Bankrupt in their diſcharge, within the time al- 
XX lowed him for his examination (q). A butclter is within theſo 
laws (7). Drawing bills, paying commiſſion and intereſt for 


(a) Cowp. 543. (50 Id. 742. (0 Doug. 161. (4) 4 Term 182. (-) 2 
Term 645. (7) 3 Term 599. (2) Doug. 155. (4) Id 159. (4) 1 
Term 17. (4) Black. 1108. (7) Burr. 244. () Id. 340. (n) Cowp. 824. 


diſcount, 


t 28 


Account, i is not a trading within the meaning of theſe 
laws, but under circumſtances, drawing and redrawing, may 
amount to it (a). The fact of trading, is a queſtion of law (S). 
A payment made in ſupport of the credit of a declining 


trader, without notice of the Bankruptcy, is not fraudulent 


(c). The Bankrupt cannot be arreſted by the acceptor, 
within the time allowed him for his ;final examination, for a 
debt accruing fubſequent to the Bankruptcy (4). If goods 


are ſent to the Bankrupt as an indemnity againſt acceptances, 
without notice of the Bankruptcy, on the diſcharge of ſuch 


acceptances, ſuch goods being ſpecially ſent, may be reco- 


vered againſt the aſſignees (e). The aſſignees having reco- 
vered againſt the Bankrupts banker, money paid to a creditor, - 


with knowledge of the Bankruptcy, cannot afterwards re- 
cover againſt ſuch creditor ; they have an option to ſue either, 


but the ſecond action would diſaffirm the firſt (F). A bill f 


fate made two days previous to the abſconding has been de- 
clared fraudulent (g). Maliciouſſy ſuing out a commiſſion is 
the ſubject of an action (4). It is no defence that the plaintiff 
is a trader, and has committed an act of Bankruptcy, unleſs 


they be followed up by regular proceedings, although volun- 


tary payments are not protected, yet thoſe enforced by law 
muſt be againſt aſſignees; colluſion will vary the law (i). A 
ſecond commiſſion pending the former is void, without a cer- 
tificate under the firſt (). If the former be ſuperſeded by 
conſent, a certificate under the ſecond will not protect the 
future effects, unleſs under the latter, fifteen ſhillings in the 


pound be paid (2). The commiſſioners cannot commit for 


puniſhment, their office is executory and miniſterial (). 
They form a court of juſtice. (). If fifteen ſhillings in the 
pound be not paid under the latter commiſſion, the execution 
can only be againſt the effects (o). For arreſting the Bank- 
rupt after certificate obtained, no action will lie againſt the 
ſheriff (4). The allowance of the certificate can only give it 


215. /) 2 Term 287. (g) Wilſon 47. (4) Chas: __ (i) 2 Term — | 


(4) Cowp. 823. (/) Doug. 46. (=) Burr. 1122. (v) 5 Term 209. (e) 
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| effect ; ; it has no relation to the ſigning by canta nor 
will it over-reach a legacy given before the chancellor's al- 
lowance (a). If the Bankrupt ſettle with, and promiſe pay» 
ment to the creditor of a debt previous to the commiſſion, 
he will be diſcharged on common bail ; in that ſtage the va- 
lidity of the debt cannot be diſcuſſed (5). The certificate be- 
ing for the benefit of the Bankrupt he may waive it (c). An 
executor pleading a falſe plea, 'and in conſequence anſwer- 
able de bonis frofirtis, cannot be diſcharged by ſuch certifi- 
cate (4). By the 5 Geo. II. all debts due at the time of the 
Z Bankruptcy are diſcharged ; but not thoſe on a contingency. 
depending on future events (e). If the judgment be ſubſe- 
quent to the commiſſion on a cauſe of action, antecedently 
forfeited, the certificate is a diſcharge under 12 Geo. III. c. 47. 
(J). The ſignature of any creditor, induced by money, with 
the knowledge of the Bankrupt, at any time before 1 5 
is void; yet if given without the Bankrupt's privity, and 

there are independent of any ſuch ſignature, ſufficient both 
in number and value, the certificate is good; the money 
given is recoverable, becauſe of the oppreſſion, and the par- 
ties are not fari delictu (g) A warrant of attorney, given 
for a debt previous to the Bankruptcy, will extinguiſh it, and 
therefore the certificate will not bar the execution (4). Judg- 
ment will be diſcharged, on motion, by a certificate, after- 
terwards obtained, under 5 Geo. II. c. 13. Coſts incurred, 
ſubſequent to the Bankruptcy, will not make a ſeparate debt 
(i). A bond given to a creditor, in conſideration of with- 
drawing his petition. againſt the certificate, is void under the 
laſt ſtatute (c). Neither Bankruptcy, nor inſolvency, is cauſe 
for the removal of a member of a corfeoration (1). If to a 
general queſtion, an unſatisfactory anſwer be given, the com- 
mitment of the Bankrupt will be legal (n). He may be dif-. 


charged on Habeas Corſius, on giving a full anſwer (). A _ 


commitment on ſuſpicion of detaining effects, or for not 


(a) Burr, 717. (3) Id. 737. le) Cowp. 546. (4) Burr. 1368. (e) Id. 
2446. (J) Cowp. 25, 138. (2) Doug. 218, 455, 670. (5) 1. Term 715. 
(i) Wilſon 41. (4) Hen, Black, 647. (/) Burr, 731» (m) Id. 1122. (a) 

Wilſon, 88 


attending 


tm) 


attending to be examined on the firſt ſummons is illegal (a). 


A contract, in contemplation of Bankruptcy, is void (5). In 
an action of debt for rent, it has been a queſtion, whether 
the Bankruptcy is a plea (c). To an action on the covenant 


it is not (4). In the caſe of a choſe in ation, the aſſignee 


may ſue in the Bankrupts name for their benefit (e). The 
cofts after a verdict, and before the ſigning judgment, are 
proveable (f). They are a part of the debt, and diſcharged 


by the certificate (g). The ſame law as to the coſts of a non- 


fuit will prevail before the taxation, which is merely to fix 
the amount (4). In the declaration, on ſcire facias, all that 
is neceſlary, is to ſtate that the defendant became a Bankrupt 
within the meaning of the ſtatutes, &c. and that his goods 
were afterwards duly aſſigned to the plaintiffs (1). On a 
cauſe of action, ariſing by a ſale of the Bankrupt, after the 
commiſſion, the aſſignees may ſue in their own right, and 


need not prove the trading (e). Debts, payable at all events, 


though future, may be proved under the commiſſion 2). Alſo 
when aſcertained, without the intervention of a jury, and 
not reſting in damages, on a loan of ſtock, without naming 
a day, that on which the Bankruptcy happened, will govern 
the price (n“). The 7 Geo. I. c. 31. is declaratory, and re- 


lates to bills, bonds, &c. payable in future (2). When they 


reſt in contingency, or the damages are not aſcertained, until 
after the commiſſion, are not ſo proveable ; and as to them, 
conſequently the certificate will be no bar (o). After a re- 
cognizance of bail in error, and before affirmance, the 
certificate will not diſcharge the recognizance (). On a 
Joan of ſtock to be replaced on requeſt, and before the ſame 


is made, the debtor become Bankrupt, this reſts merely in 


damages, and not proveable (q). The certificate will bar 
an action of debt on the reddendum of a leaſe (r). A deed 


executed with a view to a preference, and in contemplation 


(a) Black. 1035. (3) Doug. 87. (e) 1 Term 86. (4) Id. 93, Hen. 
Black. 433. (e) 1 Term 619 (F) Black. 1317, (gz) Hen. Black. 29 (5) 


5. Term 565. (1) 2 Term 45. (4) Cowp. 569. (J) 3 Term 435. () Ib. 


5390. (=) Ib. 546. (e) 3 Term 435, Wilſon 13˙ (2) 16. 16, Burr. 244, 
of 


(9.) 4 Term 570. () 1 Term 91. 


25 3 
of Bankruptcy is void, and of itſelf an aft of Bankruptcy | 
(a). If after the act of Bankruptcy, the Bankrupt take a 


houſe, and agree to pay half a year's rent in advance, a d:/rejs 
for ſuch rent on the day of the tenant's entry, may be ſup- 


ported by a cuſtom; and where the landlord is a purchaſer 


under the diſtreſs, be may retain for his rent (5). An action 
of aſſumpſit will lie to recover a dividend ;. the proceedings 
are concluſive evidence, and the aſſignees cannot ſet off (c). 
The Bankruptcy of the principal will not relieve the bail in 
error (d). The examination, by the commiſſioners, is not con- 
fined to the time allowed to the Bankrupt for ſubmiſſion (e). 
The ſpecific property of teſtator in the hands of an executor, 
not even money, is not affected by the Bankruptcy (J). On 
a general plea of Bankruptcy to his action, in which there is 
a verdict for the defendant, he will not be liable to coſts under 
5 Geo. II. c. 30. ſ. 7. (g). An uncertificated Bankrupt, by 
his evidence, may diminiſh but not increaſe the fund (4). The 
depoſitions recorded will be ſufficient / to prove the act of 
Bankruptcy (7) The belief of an affirmative is a ſufficient 
anſwer by a witneſs on the commiſſion (+). The Bankrupt's 
general anſwer, of his loſs by ſelling under prime coſt, is not 
ſatisfactory (7). Execution againſt goods, before the allowance 
of the certificate, ſhall prevail; the 5 Geo. II. relates to the 
perſonal diſcharge on a judgment: previous to ſuch allowance 


(i), If between the recovery in ejectment, and before the 


action for meſne profits Bankruptcy happen, and the jury omit 


to include the coſts of the ejectment the verdict ſhall ſtand, 
becauſe ſuch coſts are proveable under the commiſſion (a); A 
eme covert, who is a ſole trader in London, is liable to theſe 


laws; and under a commiſſion againſt the huſband, neither he, 


nor the aſſignees, can meddle with her effects, to the preju- 


dice of her creditors (o). A foreigner coming to England 
occafionally is within the laws (½). A farmer buying and 
ſelling horſes for profit, though in few inſtances is ſo (2)- An 


(a) Cowp, 124, Doug. 86. (5) 2 Term 600. (c) Doug. 392. 3 L 


| Term 624, (e) Burr 1125. (J) Id. 1369. (g) Black. 528. (c) Cowp. 70. 


(i! Doug. 245. (4) Black, 881. (/) Id. 919. () 1 Term 361. (2) 4 
Tem 261. 00 Burr, 1782. (p) Cowp. 398. (7) 1 Term 573 | 
| action 
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action for falſe impriſonment, will lie againſt the commiſſi- 
oners on an illegal commitment (a). If the wife, before mar- 
riage, with the conſent of her huſband, . convey her ſtock in 
trade to truſtees, with a view to her ſeparate buſineſs, and 
he do not interfere; and if the tranſaction be bona fide, the 
effects though fluctuating, are not liable to his debts ; whether 


the trade be carried on by her ſolely, or with her huſband, | 
is for the jury to decide; if the latter be found, his aſſignees 


under a commiſſion, will be intitled to the ſtock under 21 Ja. 
but not to the furniture, though moved to his houſe; the 


want of an inventory, will be found no objedtion, if poſleſ- ih 


ſion be conſiſtent with the deed (5.) An inn-keefer, as ſuch, 
is not within theſe laws; but ſelling liquors to all cuſtomers, 
out of the houſe, will make him liable (c). A joint commiſ- 
ſion, will attach upon both joint and ſeveral property (4). A 


proviſo for re-entry on the Bankruptcy of Jeſſe is good (e). In- 
ſurance in the lottery is not gaming, within 5 Geo. 2. c. 30. 


f. 12. to preclude the allowance of certificate (f). A mortgage 
of goods, with the poſſeſſion, is valid, though it be with a 
view to a preference (g). In an action for meſne profits, the 
Bankruptcy is no bar (4). The Bankrupt is not entitled to 


any of the effects, during his examination, for maintainance 


(7). The indorſement of a note to a particular creditor frau- 


dulently, and in contemplation of Bankruptcy, is void (X). 


Money received in the capacity of overſeer of the hoor, is not 
proveable before his account is delivered in; if kept ſepa- 


75 


rately, the aſſignees cannot touch it (2). Payment, in the ö 


uſual courſe of buſineſs, is not to be impeached ; but if time 


be given to drawee of a bill, and the Bankruptcy intervene 


_ the payment, it is out of the uſual courſe, and therefore not 


rotected by the 19 Geo. II. c. 23. (m). Preference if frau- 
ulent, will be avoided (u). If given under an apprehenſion 


Of legal proceſs, however groundleſs, is valid (o). An act 


of Bankruptcy, is a diſſolution of fariner/hipe (þ). One pays 


(a) Black 1141. (45) 3 Term 618. (e) 1. Term 572, (4) Burr. 2176. 
0% 2 Term 133. (F) Hen. Black. 29. (g) Cowp. 634. (5 Doug. 552. (i) 


1 Term 157. (4) Burr. 2235. () 1 Term 369. (m) 2 Term 648. ( I 


Burr, 2174, 2240, Cowp. 117, 123, 125. (e) 1 Term 155. (p) Burr. 2176. 


part 
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part of his ſhare, and gives notes for the remainder, and 
before they are due becomes Bankrupt, the others by vo- 
luntary diſcharging the notes, are not intitled to the ſhare 
which belongs to the aſfignees (a). Where fome pay on 
the joint account, the action cannot be ſerved on the Bank- 
ruptcy, but muſt follow the original right (5). The goods 
of a third perſon, but allowed to be fold by the Bank- 
rupt as his own, and in his fpoſefion, are liable to the commiſ- 
ſion by 21 Ja. 1. c. 19. but this will not extend to a truſt or 
agency (c). Within the latter deſcription is the confidence 
repoſed in a Bankrupt, who is allowed the poſſeſſion of houſe 
and goods, to aſſiſt in ſetling the affairs of the Bankrupt; and 
therefore ſuch property would not veſt in the aſſignees under 
a ſecond commiſſion, where a certificate had been obtained 
under the firſt (dq). The petitioning creditor's debt being more 
than ſix years old, cannot be taken advantage of by a debtor 
to the eſtate (e). The acknowledgment of bond debt, by 
the Bankrupt alone, will not be ſufficient (/). A debt before 
the trading will ground the commiſſion (S). Q. It a debt 
to one of four, or more petitioning creditors, to the amount 
of 1611. will ſupport the commiſſion (4)? The indorfee of a 


note before the Bankruptcy, may be a petitioning ereditor 


againſt the drawer (1). A writ of execution returnable 
within, but not actually returned until after the expiration of 
two months, may be returned nu/la bona, by the ferif the 
relation being to the firſt day of impriſonment (#). Without 
his wilful miſconduct, the court will relieve him from conteſt- 
ing a queſtion of Bankruptcy ; if without any notice of the 
Bankruptcy he pay the plaintiff, he is ſafe (/). And if pend- 
ing the impriſonment, and before the expiration of the two 
months, he pay, the relation will not prevail againſt him, ſuch 
payment being by operation of law (n). A fioemaker may be 
a Bankrupt (2). Payment by a ſurety, on. a bond forfeited 
before the Bankruptcy, he will not be barred by the certifi- 


(a) Cowp. 469. (b) 2 Term 282, (c) Cowp. 232. (4) Doug. 303, 
) Burr. 2629. (7) Doug. 205. (g) Id. 283. (5) 1 Term 475. C) Wüſon 
135. (40 Burr 818. (/) Black, 205. ( Id. 642. (* Burr. 2148. 0 . 
; | Cate, 
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eate, for until payment he was not damaged 60. But if ks 


take from the principal a bond of indemnity againſt the in- 
ſtallments, and before any are due the principal become 


Bankrupt, his certificate will bar the ſurety's right- to recover 
for money paid (5). The bond was proveable under the 
commiſſion as in debitum in frreſentt, though folvendum i in futuro 


(e). If he ſtipulate for a retainer, out of monies accruing 


due from him to the principal for goods ſold him, the aſſignees 
of ſuch principal in the event of a Bankruptcy, are bound by 
ſuch right to retain (4). In an action of trover by the aſſig- 
nees, no ſet off will be allowed (e); nor can they plead it to 
an action for the dividend (7). Contingent demands, unleſs 
ſecured by a penalty forfeited, cannot be ſet off (g). Onan 


acceptance for the Bankrupt's accommodation, not due until 


after the Bankruptcy, the defendant may ſet off ſuch pay- 
ment (4). After an interlocutory judgment, the. plaintiff be- 


come Bankrupt, he may execute a writ of inquiry in his 
own name, or a priſoner might be ſuperſedeable (i). After 
the allowance of a writ of error, the aſſignees cannot ſue out 
a writ of ſcire facias in their own names, until, and imme- 
_ Ciately after ſome judgment given (&). If. a ih at ſea be 


mortgaged, and the grand bill of ſale delivered, and the 
Bankruptcy of the mortgagor intervene the arrival, the mort- 
gagee may recover the veſſel in trover, without any demand 
on the aſſignees (/). The trading need not be proved on a 
contract with the aſſignees ſubſequent to a commiſſion (). 
Buying coal mines, working and ſelling them, is not a trading 
within the ſtatute (2). Renting a brick ground, making 
bricks for public ſale, buying ſand and materials to convert 


the earth and clay into bricks, will bring the party within 
. theſe laws (o). The exerciſing a manufacture from the pro- 


duce of the land will not, though he buy ingredients to fit it 


for the market; if the produce be merely the raw materials, 


not the neceſſary mode of enjoying the land, it will make a 


(a) 1 Term 599. (3) 2 Term 100. (o) Ib. 640. (4) ; Term 133- 


(-) Doug. 101. (J) Id. 392. (g) 3 Term 435. (5) 4 Term 211. (0 


Wilſon 359. (4) 1 Term 463. & 2 Term 462. () yo 570. (2 
*. 169. (e) 1 Term 34. 


trading 


1 


trading (a). The aſſignees may maintain rrover for a note in- 


- | dorfed in contemplation of Bankruptcy (5). They cannot take 
back bills of exchange ſent, or goods conſigned for value 
ro paid before the Bankruptcy (6). This action will lie for 
> i= goods fraudulently ſold in ſuch contemplation (d); lies againſt 
0 the ſheriff, on a ſeizure, ſubſequent to the att of Bankruptcy, 
3 and a ſale after notice of the commiſſion (e). A debt due to 
Ss RF the Bankrupt as rruſtee, will not be affected by the aſlignment 
/ | of his eſſects (J); but zrefraſs will not lie againſt the ſheriff on 
- a fale of goods, even againſt an expreſs notice, where the 
0 ſeizure intervenes the Bankruptcy and the commiſſion g); 
8 but it will lie againſt the aſſignees, by a perſon not ſubject to 
n the Bankrupt laws; and all the proceedings are coram non 
il judice (I). After a mortgage by tenant in tail, who becomes 
I Bankrupt, and dies without ſuffering a common recovery, the 
> aſſignees ſhall have the eſtate by 21 Ja. I. c. 19. f 12. (i); for 
is without it, he can only charge the eſtate for life (&). A vie- 
er tualler, as ſuch, cannot be a Bankrupt (2). A creditor, under 
It an iſurious contract, cannot prove the debt under the com- 
_ miſſion (). | | 
be 

je BASTARDY. 

t- It appearing by an, order of ſeſſion, that a child was born 
1d during the cohabitation of the pauper, and the ſuppoſed 
A wife, and baptized as their child, this is ſufficient evidence 
Jp to ſettle the child where born, although the former and real - 
ag huſband of the mother was in England at the time. (a). The 
ag child of a married woman may be proved a Baſtard, by other 
rt evidence than the huſband's non acceſs, the cohabitation with 
in another man being notorious (o). If by fraud the putative 
ro- father obtain the poſſeſſion of the child, the court will order 
- it it to be reſtored to the mother (%. An order of Baſtardy may 
ls, de made after the death of the woman (2). 

l N (4) 1 Term 38, Wilſon 169. (4) Burr. 2235. (e) Id. 2239. (4) Id. 2477. 
33. (e) Black. 65. (J) 1 Term 619. (g) Ib 475. (5) Wilſon 382. (i) Id. 276. 
(i) (#) Id. 277, (/) Burr. 2068. (m) "WHY 262. (2) 4 Term . 99 Ib. 


356 (p) 5 Term 278. _ 573. 
. BARRATRY 


Wes 


BARRATR Y 
Is fraud by the maſter of the ſhip, to the injury of feige 


or owners (a). His fraudulent deviation will bind the un- 
der-writers inſuring againſt Barratry, otherwiſe when ſuch de- 
viation is with the conſent of the owners (5). It is a queſtion 


how far abandonment will be allowed on a forteiture for ſmugg- : 


ling (c). 
BARRISTERS 5 


Conſdered as e from ſerving | the office of ſheriff 0 


B ANR NOTES. 


- Bens fide receiver of Bank Notes, may recover againſt the 
caſhier of the Bank, if he ſtop them (e). 


BANK DIRECTORS 
Are bound, at the peril of an action to transfer ftock J. 


BARON AND FEME. 


There is no inſtance of an action ſuſtained againſt the wife, 
' the. huſband at home, and under no civil diſability ; even by 


the cuſtom of London, though the wife, and her effects, are 


alone liable to an execution, if ſhe be a ſole trader, yet the 
huſband muſt be a co-defendant ; and though ſhe may acquire 
a ſeparate character, by the civil death of her huſband, as by 
exile, profeſſion, or abjuration, yet by a voluntary ſeparation, 
| the does not acquire ſuch a charaQer which may be called 
a civil widowhood, or is noted by the law as ſuch (g). When 


| ſhe appears by attorney, as a ſeme ſole, after a rule for ſtay of 3 


proceedings, on pleading ſpecially, ſhe is not intitled to plead 
in frofrria feerſona as feme covert (kh). When adminiſtratrix, her 
huſband may diſpoſe of her term of years; becauſe without 


her conſent, he may adminiſter in her right (. When ar. 


reſted, without her huſband, although the writ was againſt 


both, the thall be diſcharged 0. In covenant, by a huſband. 1 


(a) 1 Term, 258, 323. (ö) Cowp. 143. (e) 1 Term 304. (4) Burr. 2114. 


(e) Id. 452. (J) Doug. 506. e Black, 1199, 1 Term 8, (5) * * a 


(i) Id. 801. 01 nf — 486. 
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of tenant in fee, the declaration muſt ſtate a ſeizure in their 
demeſne as of fee in both ; to ſtate a ſeizure in him in right 
of her, will be bad on a ſpecial demurrer (a). Unleſs the 


coverture be notorious, ſhe will not be intitled to her diſcharge 


on a common appearance (6), After his death, the redelivery 
of a deed, by her, is equal to a new grant; and cireumſtances 
may amount to a. conſtructive redelivery (c), For a debt 
ſubſequent to elopement, ſhe cannot be ſued alone (d). When 
brought up by Habeas Corpus, ſhe ſhall be protected from his 
ill uſage (e). He is not excuſed from her debts, becauſe ſhe 
has a penſion from the crown during pleaſure (J). With a 
ſeparate maintenance ſhe may contract debts, and be ſued 
alone (g). The ſecond huſband is liable to her debts ſo con- 
tracted (4). If he endeavors to retake her after articles of 
ſeparation, no information will be granted (7). On her death, 
her ſeparate maintenance oayable quarterly, is to be appor- 
tioned (c). Judgment, without leave of the court, cannot 
after her marriage, be entered up on her warrant of attorney 
given when ſold (2). He cannot be a witneſs touching her 
ſeparate eſtate . (zz). They cannot, by their evidence, crimi- 
nate each other (2). If the alien the whole of her ſeparate 
maintenance, ſhe, and not her huſband, will be liable for 
neceſſaries (o). On plea of coverture, he is not intitled to an 
execution for coſts without a ſcire facias ; it is a maxim, that 
none but parties to the record can either be charged or be- 
nefited; he is not bound to maintain her child by a former 
huſband (4). She, as ſole trader, gave bond, and warrant 


of attorney to enter up judgment, the court ſet aſide the 


ſame, at the inſtance of the aſſignees, (ſhe having become 
bankrupt) with the conſent of the huſband (9). Living in 
adultery, ſeparate from him, ſhe cannot be ſued as a . ſole, 
without a ſeparate maintenance (0. | 


(a) Doug. 314. (5) 2 Black 902. () Cowp. 201. (4) 2 Black. 1079. 
(e) Burr. 1991, (J) Id. 2177. (g) 1 Term 51 (% Ib. 5. [) Black 18, 


| (4) Id. 1016, () Burr. 1679. (m) Id 424. (#) a Term PC 0e) Ib. 10. 


0 0 ns. Q Ib. zern (r) Ib. 766. 


D2 © ©  - * "walkeame 


0) Term 576. (7) 2 Term 349, 


BARGAIN AND 8 ALE, 


To make a tenant to the precipe, when the recovery 1s 


ſuffered, are all taken as one conveyance (a). 


BAIL. 
im an action on the judgment, when the original debt is 


under ten pounds, in the Common Pleas hecia/, and in the 
_ King's-Bench, only common Bail is required (6). After a /u- 
| feerſedeas, for want of procceding to execution, the defendant 


cannot be held to Bail on the ſame judgment ; but in action 
founded thereon, he may be charged in execution {c). Juſ- 
tification on notice, by an attorney not duly appointed, dif- 
allowed (4). On an award, grounded on a referrence in a 
bailable action, the defendant may be held to Bail (e). Upon 
articles of the peace, the practice relative to Bail is in the 


diſcretion of the court (/). The action on a Bail Bond muſt 


be in the court where the original cauſe was (g). The pe- 


3 rr N N 
- T 
: : 2 TOES I 8 FS: FD 
r 


nalty of a Bail Bond, exceeding the ſum ſworn to, will not q 
vitiate the Bond, the act is only directory (i). The ſtatute 


23 Hen. VI. c. 9. relative to Bail Bonds, is a public act, and 3 


noticed -accordingly, though not ſpecially pleaded ; if in a 4 


declaration, by the ſheriffs aſſignee, the Bond appear void, 
judgment will be arreſted (1). If Bail Bond forfeited, plain- I 


tiff may oppoſe juſtification, without waiving the forfeiture | 
(E), The writ of cafrias ad Satisfaciendum, muſt be left in the. 
ſherifls-office-as notice; but it may be filed at any time before 
the replication of its exiſtence (/). If the original debt be 


under ten pounds, coſts will not make out to intitle the plain- F 


tiff to ſpecial Bail („). On a motion for common Bail, the i 


court will never go out of the affidavit (a). The form of the | 
replication, to a plea of death of the principal (o). A ſur- 
render is allowed after the determination of a writ of error; 


but the Bail muſt undertake to pay the damages, or ſurrender 2 


within four days after ſuch determination (þ). This means + 


.. (a) Burr. 1134. (3) Id. 2117. (93 Cowp. 72. (4) Doug. 206. (e) 2 ; 
Term 756. J) 1 Term 696. (g) Burr, 1923. (4) Id. 332. (i) 2 Term 
569. (4) Cowp. 769. (/) Burr, 1350, (n) Id. 138g, () Doug. 433. | 
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(37 | 
four days after final affirmance (a). After an exception, an 
exoneretur ſhall be entered aunc fro tunc (b). In error on 
judgment in ejectment, the juſtification muſt be in double 


the annual rent (c). A felon ſailing, or on board, for tranſ- 


portation, cannot be ſurrendered (4). Bail in error are not 
liable to pay intereſt between the ſigning judgment and af 
firmance; they are reſponſible after affirmance. In an action 
for detention of the debt, the jury may give intereſt in da- 
mages. The plaintiff in error being bound to pay intereſt, 
from the time of ſigning final judgment, is the reaſon why, 


by the practice, it is not conſidered in coſts upon affirmance 
le). In the ſuperior courts, the amount of the debt muſt be 


10l. to intitle the plaintiff to Bail, by 12 Geo. I. c. 29. The 
penalty of the Bond is uſually in double the ſum /); but 


3 | they are only reſponſible for the ſum ſworn to and coſts (g). 


In a bond of indemnity, the Bail ſhould be for the damages 
only (4). After a regular diſcharge, the defendant cannot be 
arreſted for the ſame debt, though on a new promiſe (i). In out- 
lawry, after conviction of a miſdemeanor, the defendant in 
cuſtody, on caſtias ut lagatum, is not intitled to Bail without 
proſecutors conſent (&). If defendant become a peer, pending 
the action, the Bail are diſcharged (7). Jamaica property is 
no qualification (). When by the default of Bail plaintiff 
loſes the term, they are liable to the whole debt and coſts (). 
They have till the guarto die poft, ſedente curia (o). Scire facias 
againſt them, the replication muſt ſtate a particular writ that 
the plaintiff was alive at the return; muſt conclude with an 


averment as containing new matter (7). The feire facias \ in 
error need not lay four days in the ſheriffs office (2). Notice 


to Bail, one hour before riſing of the court on return day is 
irregular; the ſheriffs return does not conclude them from 
ſhewing when the ſervice was (7 ). If plaintiff be apprized 
of the ſurrender previouſly, it is irregular (s). The allow- 
ance of a writ of error is a ſuferſedeas, even after the return 


(a) Burr. 2820. (35) Ib. 2107. (o) Ib. 2502. (4) Ib. 2034. (e) 2 Term 


78. (J) Burr, 332. (g) Doug. 316. (+) Id. 432. (i) Id. 737. (4) Id, 
2545. (1) Doug. 45. () Burr. 2526. (») Cowp. 71. (0) Burr. 1360, 


of 
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of an execution (a) A defendant may "ho held to ſpecial 
Bail, in an action on a judgment for ten pounds, for damages 
and coſts, ug the original debt were under ten on tad 


BERWICK 


Is governed by its own laws; the king's writ does not run 
there; was formerly part of Scotland (c). Is under the di- 
reftich of a charter, granted by 2 Jac. I. c. 28 (4). Vet 
mandamus, frohibitions, habeas corſiis, certiorari, may iſſue there 


(e). Northumberland is the neareſt * county for 
trial (J). . 


BILLS OF EXCHANGE AND PROMISORY NOTES. 


When payable to perſons in exiſtence, they muſt at all 
events indorſe ; thoſe payable on a contingency, cannot be 
declared on as negotiable (g). An acceſitance may be pro- 
miſed before the Bill iſſues; and whether abſolute or condi- 
tional, is a queſtion of law, The conditions ſhould always 
accompany the acceptance, becauſe verbal evidence cannot 
be received to explain an abſolute one in writing (4). The 
events in contemplation ſhould always be obſerved (z). A 
ſmall matter, importing the intention, will amount to an ac- 
ceptance, and if the drawer afterwards fail, it cannot be 
withdrawn, if on its faith a conſideration has been paid (). 
If the fund be withdrawn, a conditional acceptance is diſ- 
charged (2). Neither a partial receipt, nor any lapſe of time, 
independent of the ſtatute of limitations, will diſcharge it (). 
It is frima - facie admiſſion of aſſets (u). An Attorney may 
plead his privilege in abatement, when ſued otherwiſe than by 
Bill (o). Bank Notes are conſidered as money (+). They will 
ſupport a deſcription of a money conſideration under the an- 

nuity act; and a tender, without any ſpecial objection at the 
time (9). Bankers drafts paſs as caſh, and payment thereof 
muſt be demanded within a reaſonable time, at the peril of 
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(a) 3 Term 390. (3) 4 Term Rep. 570. (e) Burr. 850. (4) Id. 853, (e) 
' Td. 855. (/) Id. 861. (2) 5 Term 482. (5) Doug. 284. 1 Term 282. (i) 
Burr 1674. Cowp. 571. (4) Burr, 1663. (J) Doug 284. (u) Burr. 1663. 

0) 3-Term 183, (e) Doug. 299. (2) Burr. 457. (7) 3 Term 554. tn 
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the holder; reaſonable time is a queſtion of law, but it 


ſhould be preſented the fame day, if convenient (a). When 
payable to © bearer” are negotiable, and transferrable by inno- 
cent holders after a loſs (5). Proceedings will not be ſtayed 
in any, until payment of coſts in all the actions (c). Sed quere. 
A good conſideration is preſumed, until impeached by evi- 


dence (4). They muſt be for payment, and not reſtrained 


to credit on a particular fund (e). The drawer becomes im- 
mediately liable on the refuſal of acceptance, credit not be- 
ing given according to the undertaking (J). On a payment 
by the bail of drawer, the indorfor 1s diſcharged (g). To 


charge an indorſor, a demand on the drawer is unneceſſary ; El 


but if the acceptor is not called on within a reaſonable time, 


the drawer is diſcharged (4), After noting for non-payment, 
the drawer may ſhew payment as between him and the origi 
nal payee (i). The acceptor, after being ſued to execution 


by the holder, and diſcharged under the lords act, may not- 


withſtanding be afterwards charged in execution at the ſuit of 
the drawer paying the Bill; the former execution to which 
the drawer was no party, could not operate as a ſatisfaction to 
him (&). Bills payable at fight, or date, the days of pre- 


ſentment, and days of date are excluded ; when the payment 


is limitted to a certain time, the time of payment will expire 


on the day afterwards ; Bills payable, without any time men- 


tioned, the computation is from the day on which they are 


preſented ; and any alteration - of the date to accelerate 
payment, is a deſtruction of Bill (2). An accountable Note 


is evidence for money lent (m). Againſt the acceptor, the 


hand writing of the firſt indorſor muſt be proved; any de- 


claration of the defendant will diſpenſe with ſuch proof (). 


The indorſement proved is concluſive, as to the hand of drawer 


and acceptor, in an action againſt the indorſor (o). And in | 
an action againſt the acceptor, his hand, demand, and refuſal 


muſt be proved; the proof of no aſſets lies on the defendant ; 


(qa) Burr. 459. (3) Id. 1516. Black. 485. (e) Id 749. (id) Burr. 166g; 


le) Wilfon 213. (J) Burr. 2671. (g) Wilſon 46. (4) Burr. 669. (1) 3 
Term 80. (4) 4 Term bag. (J Ib. * (m) Burr. 373. 2 1 Term. 654. 
(e) Burr, 675. 


In 


[ 40 ] 


in an action againſt the indorſor or drawer, the demand on, 
and refuſal of payment by acceptor; and notice muſt be ſtated 
in the declaration, and of courſe all theſe muſt be proved (a). 
The executor of payee may recover in his own name; here 
the transfer is by operation of law, but he thereby makes 


himſelf perſonably liable (5). 
acceptor, and in his default the drawer will be liable for 
money had and received (c). 
be ſet up, by an acceptor giving credit to the Bill; nor can 
he recover back the money on ſuch ground (d). 


forgery (e). As every indorſement is in effect creating a new 
Note, an innocent indorſee may ſue the indorſor on a gaming 
note given by an acceptor (J). If the third day of grace 


expire on a Sunday, the payment muſt be on a Saturday (g) 


A bona fide holder has nothing to do with the original tranſ- 
action; were he conſidered in the nature of an aſſignee, he 
would be ſubje& to equity, which would deſtroy all cur- 
rency (4). Againſt the indorſor, no demand of, or enquiry 
after the original drawer is neceſſary (i). 
full, is when a Bill is payable to a particular perſon, and in 
blank, by the mere ſignature (4). The indorſement * a 
blank Note will charge the indorſor to any amount (J). 


reſtriction by the indorſement can be impoſed, other 5 4 


between the indorſor and his immediate indorſee, to protect 
the former againſt ſubſequent indorſements (n). And money 
paid through miſtake on any ſuch. reſtriction, clearly ap- 
parent on the Bill, is recoverable back (x). 


action (o). A Note, though nominally payable to the plain- 
tiff, may, in truth, be proved due to the defendant, and a 
name be omitted in the declaration if the legal operation of 
the inſtrument require it; but nothing ſubverſive of the title 
ſhould appear, the acceptor may ſhew the indorſement not 


(a) Doug. 654. (5) Burr. 1225, 1 Term 487. 00) : Term 174. (4) 
Burr. 1354. (e) 4 Term 28. (J) Doug. 715. (g) 4 Term 151. (5) Doug- 
614. (7) Burr. 669. (4) Black. 485. (1) Dong: 406. () Burr. 1226. (v) 
Dong. 615. (e) * 470. 
rea 


If the payee be fictitious, the 
The defence of forgery cannot 


If any of 
the /ame name, but not the actual payee witfully indorſe, it is 


An indorſement in 


No action can 
be founded on a reindorſement, becauſe of the circuity of 
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real (a). Intereſt may be calculated from the time of ſigning 
final judgment; on a 4% of Bill or Note, a good conſideration 
will be implied, but proof of ſuſpicious circumſtances will 
call for þo/itive proof from the plaintiff. The holder of a 
ſtolen Bank Note, on a good conſideration, is intitled to the 
property (5) A married woman cannot ſue or be ſued, without 
a particular cuſtom, or living ſeparately purſuant to ar- 
ticles; or when he is under any civil diſability, as baniſhment, 
abjuration of the realm, tranſportation, an alien enemy re- 
ſident out of the kingdom; but this will not extend to any 
elopement (c). Negligence in not demanding payment with- 
in a reaſonable time; and any indorſor promoting payment 
through ignorance of that fact, will be diſcharged from his 
promiſe (4). On refufal of acceptance, notice ſhould be 
given to all the parties liable (e). Or of an acceptance va- 
rying from the tenor of Bill, where there are no effects in 
the hands of the acceptor, the reaſon of the notice to the 
drawer fails; but not to an indorſor (7). Notice is not 
waived by a ſubſequent promiſe, in the caſe of effects in the 
hands of the drawer; as to inland Bills, the form of the no- 
tice is immaterial ; but on foreign, the refuſal of acceptance 
muſt be noted; a letter ſent by the poſt is ſufficient (g). Ne 
thing is unknown to the law, as diſtinguiſhed from the pro- 
teſt of which it is merely a preliminary ſtep (4). Honoring a 
draft on the faith of a ſtranger, and on an undetaking for the 
acceptance, and before its arrival the principal fails, the un- 
dertaking cannot be withdrawn; if given in part con- 
ſideration, or none will bind, becauſe the principle of nudun 
fafium does not hold in the law of merchants, but where the 
holder deſires another to get the Bill diſcounted and declining 
to indorſe it; if a Bill is delivered. for the ſame purpoſe to 
a third perſon, who finding his applications fruitleſs without 
an indorſement, made it on a ſtrangers promiſe of an indem- 
nity, the indorſee takes the Bill on the credit of the names 
on it; a ſubſequent promiſe of payment by him would be 


(a) 4 Term | 28. (3) Burr. 452. (c) Black. 1079. (4) 1 Term 165 
712. (e) Ib. 169. (FJ) Ib; 410, 713. (g) Ib. 170. (% 4 Term 170. 
nudum 


— > Ons — 


nudum fiactum. A ſpecial agent, under a limitted authority, = 


terial on foreign Bills, and ſhould be within the regular hours 
of buſineſs, and by the next poſt tranſmitted to the corre- 


thoſe for payment in foreign money, the value of which, muſt 


| Sale of Ships, requiring a certificate of the Ra a clerical 
miſtake will not vitiate it (e). | f 


muſt be fhecified in the policy (4). If the condition be to ren- 4 


breach of condition (7). The conſideration of cohabitation ; 
with a man is illegal (%. To reimburſe compounder of dif. 


'Burr, 1401. (i) Doug. 367. (4) Burr, 1568, 


12 3 


cannot bind his principal beyond its ſcope ; but this rule does 
not extend to a general agent, who for an exceſs of au- 
thority, is anſwerable over to his principal; and the latter is 
bound to protect innocent perſons (a). A firoteſt is only ma- 
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ſpondent, or the drawer will be diſcharged (5). The provi- 7 
fon of 9 & 10 W. III. c. 17. which on ſuch proteſt, intitle 
the holder of inland Bills to coſts attending the diſhonor, do 


not apply to thoſe payable at ſight, becauſe that ſtatute ex- 4 . 


tends to Bills payable after date (c). On a judgment by de- L 
fault, the officer of the court may ſettle the principal and in- 
tereſt, without a writ of inquiry; but this will not extend to- 


be uſoortajned by the verdiCt of a jury (d). 


. "BILL -.OF SALE F 
Notwithſtanding 26 Geo. III. c. 60, . 17. relative to the 3 


BILL OF LADING 

Is transferrable and negotiable, by the cuſtom of merchants, 2 
and although the conſigner may ſtop in zran/itu, he cannot 1 in I 
the caſe of indorſement, for valuable conſideration (Y. "1 


B O N D. 8 0 

Notwithſtanding any acknowledgment, the ſubſcribing wit- 
neſs is not diſpenſed with in evidence, but the abſence may be 
accounted for ( 0. Bottomree and reftondentia intereſt inſured, 


der fair accounts, and the money is not paid over, it is a 


() r. 1663, 3 Term 757. (3) 2 Term 714, (e) 4 Term 170. (4) Ib. : 
275. 5 Term 87. (e) 4 Term 161. (Ff) 5 Team 683, (e) Doug 205. (0 
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ferences, money paid for a perfon jointly concerned, is not 
void by 7 Geo. II. c. 8. ſ. 5. (a). To marry, ſettle an eſtate, 
and maintain a baſtard child, is good (5). The replication 


may ſhew a particular ſum embezzled, and how (c). That 


one ſhall faithfully ſerve, and account, does not make the 
obligor liable for money received for the ſervice of the ex- 
ecutor of obligee; but a Bond, for his fidelity, is not diſ- 
charged by the obligee taking a partner (d). An indemnity 
that a general agent thall pay over all rents; and the increaſe 
and improvements upon new contracts, or renewals: of leaſes, 
the obligor is anſwerable for all fines on renewals (e). A lapſe 
of twenty years, without demand, will ground' a preſumption 
that the Bond is ſatisfied; or it may be preſumed within a 
leſs period, under circumſtances (/). Bond, by an incum- 
bent, to reſide on the living, or reſign, and not to commit 
waſte on the parſonage, is good (g). Not to exerciſe a trade, 
within a given diſtance, for a good conſideration, is valid; but 
in reſtraint of trade, it cannot be arbitrarily taken (5). Plea 


that the intereſt was to be paid on an event which had hap- 


pened, but not ſtating a payment accordingly, was bad (7). 
For payment of money, after the obligor's death, made in 
contemplation of his marrying, and intended for the benefit 
of the woman, if ſhe ſhould ſurvive, is not releaſed by their 
marriage ; and if pleaded, a replication ſtating the particular 
purpoſes of the Bond, will be conſiſtent (&). 


BRIBERY, 


The offender diſcovering another to conviction, previous 
to his own conviction, is diſcharged from the penalties of. 
2 Geo. II. c. 4. (2). The original diſcoveror need not be the 
proſecutor, he may be a witneſs; the words © before that 


time“ relate to the time of the original diſcovery; the verdict 


alone is inſufficient; it muſt be compleated by judgment, 
which will relate to the time of the. firſt diſcovery; the ex- 
cy may be given in evidence under the general iſſue of 1 


(a) Burr. 2069. (5) Cowp. 742. (c) Doug. 203. (4) 1 Term 291. (e) 


Ib. 482, (F) Ib. 270. (2) 4 Term 78. D Haw. (7) 1Þ. 125 On | 
Ib. 381, (Y) Burr. 2286, | 


deber 


LW 

#ebet'(a). Damages are not recoverable for the detention of 
the debt recovered under the Bribery Act, by the 17th ſec- | 
tion (5). At elections to parliament, the act does not make | 
the diſcoveror concluſively ; ; but the court will not ſay he can- 
not be it; the plaintiff is bound to proceed without wilful 
delay, by ſ. 11. In ſuch caſes, even after a verdict, the court 
will ſtay proceedings, and not allow the plaintiff coſts; the 
information is generally refuſed within the two years li- 
mitted for the proſecution; and when granted, is conſidered 
as puniſhment inflicted under the ſtatute (c). Offering a 
privy-counſellor money for an office in the gift of the crown, 
is a miſdemeanor at the common law (4). Alſo voting, or 
forbearing, for Bribery, is an offence within the ſtatute, al- 
though the voter do not comply with the ——— a 
n and W are added (e). 


BYE LAW. 


They muſt never be made in oppoſition to the charter (f). 
' Againſt admiſſion, without payment of a certain ſum, and 
the accuſtomed fees, would be bad (g). In reſtriction of 
trade will not be good, unleſs ſupported by a particular cuſ- 
tom; it is a reſtriction to compel a freeman to take up his 
freedom in a particular company (4). But that no ſtranger 
ſhall carry on the buſineſs of a taylor, unleſs a freeman, 
founded on cuſtom, is good (1). To ele&t a convenient num- 
ber of proper perſons, on a forfeiture, for refuſing to accept 
or pay the admiſſion fee, will be good (k). Yet to incur 
| forfeiture merely, is not (2). To ground a power of amo- 
tion for a juſt cauſe, will be good (n). They muſt have a 
"reaſonable conſtruction (x). As to the qualification of a 
London apprentice, previouſly tried by governors, is good (o). 
To confine a butcher, to the butchers company, is good (). 
No butcher admitted in Exeter, within the walls 2 8 * 
way of regulation (7). . 


(a) Burr. 2469. (5) Id. 2490. © 3 Term 5. (4) Burr. 2499. © Id, 
1338. (J) Id. 1827, 2207. (g) Id. 2260. (+) Id. 16. (i) Id. 1952. (4) | 
1 239. (% 1 Term 118, (m) Burr. 539. () Id. 131. (e) Id. 892. (0 : 


1329. 0 Cowp. 270. 
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I-) Burr, 2680, 1 Term 659. (e) Ib. 18. (/) Black. 916. 


1 1 

CARTS. 

Unleſs the owner live within five miles of Temple-bar, he 
need not enter his name and place of abode, with the com- 


miſſioners of the hackney coaches (a). 


| CASES DOUBTED OR DENIED. 
1 Term Report 710, as to part, Griffith v. Williams. 10 


| Lorre's Caſe, 10 Rep. 5. a 64, 67, 68, 70. Biſhop of Lon- 


don v. Fytche, 81. 2 Roll. Abr. 306, pl. 10, 397. 2 Roll. 
Abr. 307, pl. 13. Ib. Wheeler's Caſe. Godb. 218, 398 
Cooper v. Chitty. 1 Burr. 36. (as to what is reported to have 
been ſaid by Lord Mansfield, of Comberbach having miſtaken 
Lord Holt's opinion in Lechmere v. Thorogood 412.) Buſh v. 
Bates. 5 Burr. 2660, 570. Cowp. 128. Anonymous Ib. 
Belitha v. Gibbs. 4 Burr. 2117. Ib. Palmer v. Needham. 
3 Burr. 1389. Ib. Utterſon v. Vernon. 3 Term Rep. 539. 
Hoyl v. Lundon. 3 Keb. 839, 631, 646, 649, Ib. Forbes v. 
Fanſhaw. Trin. 24 Geo. III. c. B. 661. 1 Roll. Abr. 415. 


pl. 8. 762, 764. Pordade v. Cole. 1 Saund. 319, 763. 4 


Blackwell v. Naſh. 1 Str. 535 (2). 
| CARRIER. 
A bailee is compelled to reaſonable care, only but a com- 


man carrier, becauſe of the profit, muſt indemnity againſt 
loſs; if money or jewels are concealed, he is not reſponſible, 


but he is liable to inevitable accidents, the act of God, or the 
| King's enemies excepted; yet he may make a ſpecial ac- 


ceptance (c). Conſignor agreeing for the carriage, may 
maintain the action in the caſe of loſs (d). The owner of a 


| ſhip is not liable, beyond the value of the ſhip and freight, 


under 7 Geo. II. c. 15. ſ. 1. In the caſe of a robbery, in 
which one of the mariners is concerned, by giving intel 
ligence, and afterwards ſharing the ſpoil (e). He is bound to 
deliver according to directions, if in the uſual courſe of his 
trade (F). If the goods are loſt by fire, in the warchouſe, 


(a) 4 Term 572. (5)-4 Term (e) Burr. 2298, 1 Tem 49, gs 


bali 


CR] 


before there is an opportunity of forwarding them to the deſ- 
tination, the Carrier is not anſwerable (a). Receiving cartage 


from, and to a particulaa place, if the goods are in the in- 


terim burnt by an accidental fire, he will be liable, though he 


allow the profits to another, with the knowledge of the con- 


fignee (5). He inſures, in all caſes, two excepted (q). 
The Carrier is bound to a delivery, and the porter acts as his 


ſervant (d). In the caſe of carriage by water, there are not 
the means of land carriage; and therefore a delivery at the 


uſual wharf will diſcharge the Carrier (e). 


CAPIATUR 
Is not the final judgment, but to bring i in the defendant for 
ſentence. BEL. 


CAPIAS UT LAGATUM, 


Not within the 12 Geo. I. c. 29. if the cauſe of action be 
expreſſed, the ſheriff muſt take bail ( 8). 


CAPIAS AD SA TISFACIENDUM. 


No action will lie on the judgment, after the debtor * 


been diſcharged from execution (4). 


| _ CALLIS's 
Readings my good authority on the ſub) ect of ſewers et 


CASE, 

The diſiinAion between it, and treſpaſs, depends on the im- 
mediate att of impriſonment, proceeding from the defendant, 
or from another's information (). In an action for a mali- 
cious proſecution, the declaration muſt poſitively ſtate the 
original proſecution at an end (/). The purchaſer of. a horſe, 
on a warranty for a certain age, being of leſs, on a refuſal to 
take him back, may ſell him, and afterwards maintain an 
action on the warranty; a condition that the horſe ſhould 


(a) 4 Term 581. (5) 5 Term 389. (e) Ib. 394. (4) Ib. 396. (% Ib. 307. 
Y Burr, 801. (g) Id. 1 2 Id, 2483. (i) 2 Term 365. (4) Ib. 
wy (/) Ib. 23. 3 | = be 
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a} 


be deemed ſound, unleſs returned within two days, f is founded 


in good ſenſe (a). 
| CERTI ORA RI, 

On an application with a view to a een proper 
grounds muſt be laid (3). Will lie on a private act. (c). To 
remove an order of baſtardy, the application muſt be within 
ſix months (4). On the 5 & 6 W. & M. c. 11. ſ. 3. No 
coſts allowed, unleſs the indictment is brought by the party 
grie ved, or by public officer (e). The king has a right to this 
writ; in other caſes the court exerciſe diſcretion ( f) ). It will 
not lie for the removal of a conviction, by the commiſſioners 


'Y of exciſe, for the duties on beer (g). It lies on the general 
.Y highway act, 13 Geo. III. for a nuiſance (4). Alſo on plead- 
1 ing a judgment recovered in the Common Pleas, and reply- 


ing aul tie] record (1). To remove the record of a judgment 
from an inferior court (#). But for the removal of an indict- 
ment for felony, the proſecutor muſt conſent (2). To remove 
a preſentment in the leet (-). It does not go to merits, but 
to confine the inferior juriſdiction, to ouſt the juriſdiction of 
the court of King's-Bench, there muſt be expreſs words, or 
neceſſary implications, to remove orders of juſtices (#). Pro- 
cedendo ordered, becauſe the writ iſſued for the removal of an 
indictment after confeſſion of the aſſault (o). To remove pro- 
ceedings from county palatine, is not of courſe (4). To re- 
move an indictment from the Welch quarter ſeffions (9). A 
ſalierſedeas may iſſue quia imfprovide emanavit, the return taken 
from the file, and the orders remanded (7). On an appeal 


TX againſt a poor rate diſmiſſed by the ſeſſions, the court 15 


not go into any objection appearing on the face of it (3). 

remove an indictment againſt an exciſe- officer, on the + 2 
of the attorney-general, without affidavit (7). On the removal 
of a conviction; the party muſt enter into a recognizance, with 
two others, to proſecute the writ with effect, by 5 Geo. IL 


(a) 2 Term 745. (8) Burr. 2522. (e) Id. 2244. (% Wilſon 35. 60 
Burr. 431. (J 2 Term 89. (g) Doug. 530. (4) Cowp. 78. (i) Burr. 1034» 
Hen. Black 532. (/) Cowp. 283. (m) Id. 458. () Burr. 1042. () 
Id. 1034. (/) ,Doug. 721. (7) Burr. 2437- 3 Term 658. (-) Burr. 488. 
) 4 Term 12, ** 161, e OY"; 

c. 19. 


(8 73 


c. 19. ſ. 2. and the application muſt be within ſix months (a). 
Third perſons cannot object to the miſdirection of the writ; 
neither will the court quaſh ſuch writ, becauſe the damages 
in the record below againſt an exciſe-officer, were under 40s. 


the ground of the removal being the apprehenſion of a partial | 
trial below (4). It is not determined, whether the court will 


5 
EH 


grant it for the removal of an order of baſtardy, by which a 3 


| ſoldier is detained (c). In the caſe of a conviction by juſtices, 1 


the writ is diſcretionary; and if it appear that they act right, 


will be refuſed (4). The ſix days notice required by the ſta- 2 
tute 13 Geo. II. c. 18. ſ. 5. before the application for it, muſt 


| precede the rule »/ (e). An indictment on 1 W. & M. c. 18. 


for diſturbing a diſſenting congregation, may be moved before 


verdict (f). The general words of 25 Geo. II. c. 36. ſ. 10. 


againſt the removal of an 3 does not apply 8 1 


the crown n (SC). 
CERTIFICATE 


Of convicting a felon may be aſſigned once, by 10 & 11 1 
W. III. c. 23. ſ. 2 & 3. Is an exemption from pariſh offices 


where felony committed; but will not extend to the con- 
ſtable of a manor beyond the parochial bounds (4). Of the ap- 


MA 


pointment of a curate, with a ſalary, with an agreement for 


his continuance till preferment, this is no contract with the 
biſhop, and if he ordain the curate, it is a licence within the 1 


meaning of the canon (2). A judges certificate, of probable 
cauſe for ſeizure as contraband, ſhall protect the officer pro- 
ſecuting to condemnation, although both are acquitted ; and 
after a verdict in an action for ſuch ſeizure, for the plaintiff on E 
ſuch certificate, judgment ſhall be entered for nominal da- 


mages, beſides the property ſeized, but without coſts. It maß 
be granted after trial, or ſentence, and by a court of appeal 


from the admiralty in the plantations (+). The Certificate of 4 


the cuſtom of London, by the recorder is full evidence (J). 
of a ſecretary at war; of a ſerjeant's ſtation received (). 


(a) 4 Term 281. (J) Ib. 409. (e) 5, Term 156. (d) Ib. 251. (e) Ib. 
279. (J) Ib. 542. (g) Ib. 626. (5) Burr, 1182, (7) Comp. 443- Wy 


CERTAINTY | 


OM 103. (/ Id. 365. ( * 5. 


— . ee N EST CLE. . N 50 25 e STAR: THEE» 3 — $95 9 8 2 7 Da 
FFC c 3 L4 „%%% Cc 59 A Fes 3 . hay GEE SR IE OI ᷣ oo AO Ft 0 Lo to RES Of SA A ge * EIS CS * 1 KH 
e IOW 3 * 8 EE NN ON 5D LID . SEE Exe ns OS, — N CN ID 3 eg: FF 98 5 8 3 IL DE LEE? 2 38 . She FEC 
59 * . 5 a Shen AR 8 EN rg I een ed 8 oy CE SS OE EE a fe on Ag / r eG Ce I n n 5 
bk WORDED . 8 . 177 ĩðVL ?: r.... ð2 ᷣ md ena et NG LR eh ae ; > 
3 EIT 1 7 = A 'S 3 —_— 8 * We 8 TIENES 2 n 8 77 85 n r 8 - = d 22 Fe p, - * 7 e * 


iſtence (1). 


12 

| CERTAINTY Bs: 
Is of common intent to a certain intereſt in general; and- 
to a certain intent in particular, the laſt is rejected, as par- 
taking too much of ſubtility, the ſecond is ſufficient in de- 
fence, and the firſt is required in charge or accuſation (a). To 
certain intents, in general, required in counts, replications, 
indictments, and returns; and to a common intent, is ſuffi- 

cient in pleas 1 in bar ; and to a certain intent in a 


oye. in _ (5). 


CHURCH E 8. 
The incumbents of new Churches are intitled to no pro- 
fits, till the agreements and ſettlements take effect, by 10 Ann 
© 11. (c). | 


9 


CHURCHWARDEN. 


The right of nomination is not triable in a court chriſtian 
4). Lis hendens is not a good return to a mandamus, granted 
to ſwear in contending ſets of Churchwardens, though ac- 
companied with ſpecial circumſtance (e). The ſpiritual court 
may enforce the delivery of their accounts, but cannot decide 
on the propriety of their charges; to attempt this, would be 
an exceſs of juriſdiction, and en of N even after 
ſentence. (/). 
; CHARITABLE USE. 


Chancery will aid a defettive conveyance to a legal, G 
ritable Uſe (g). 
CHARTER. 


Doubtful words may be explained by uſage (A). There muſt 
be an acceptance of a new created corporation, to give it ex- 


CH ARTER PARTY. 


Freights of ſhips under the Eaſt India. Company” 8 n 
Parties, are not anſwerable for the loſs or damage of the 


cargo, if it happen by the act of God; the legal meaning of 


(a) Cowp. 4. (5) Doug. 682. (c) Sign. 176. (4) Black. 28. (0 Id. 
430. (J) 3 Term 3. (2) Black. 91. Ms Cowp, * 0 Doug. 517. 


E | ſhip 


| will (e). 


caſe of the denial of the identity of a tex en 1 2 
High treaſon / ). BY 


\ caſes, on recovering, where, if plaintiff ſucceeded, they 3 
would have been awarded to him, to be taxed according 
to the diſcretion of the court. 18 Eliz. c. 5. ſ. 3. directs, 


or delay, he ſhall pay Coſts. By 43 Eliz. c. 6. no more Coſts 


: i 1 50 


ſbip damage, means negligence, inſufficiency, or bad ſtowage 
in the ſhip, excluſive of what is occaſioned by ſtorm, or other | 
ſea hazard (a). | 


' CHOSE IN LAW 


May be aſſigned i in equity, and an action allowed in the 
e name 0. It need not be by deed (c). 


CHANCERY. 


A replication to a plea in bar, admits it good (d ). * the 
caſe of an executory truſt, this Court will decree a convey- 
ance, agreeable to intention, and againtt .t the words of the 


0 HALLENGES, 
News peremptorily allowed on a colateral iſſue, as in the 


COSTS. 1 & 
The following are the moſt material ſtatutes referred to, by 
the ſtatute of Glouceſter, 6 Edw. I. c. 1. reciting that for- 
merly, damages were not taxed beyond the iflues of the land; 
it is directed that Coſts ſhall follow the recovery of damages, 
3 Hen. VII. c. 10. dire&s on the affirmance, or 2b bros of a 
writ of error, Coſts ſhall be allowed to the defendant, in the 1 
difcretion of the Court. 7 Hen. VIII. c. 4. the avowant, or per- 4 
ſon making cognizance in replevin, ſhall, on recovering, have 
them in like manner as the plaintiff would be intitled if he 
prevailed. By 21 Hen. VIII. c. 19. Damages and Coſts are 
given to the avowant, or perſon making cognizance on a non- 
fuit: 23 Hen. VIII. c. 15. gives them to the defendant in al!“ 


that on verdict againſt an informer for non-ſuit, diſcontinuance 


(a) Doug. 264. 005 1 Term 26, 619. (e) 4 Term ( ) Wilſon 32, 3 
00 Id. 238. (F) * 6. | ; 
than 


—_ 


{ ma } 


than damages ſhall be allowed, in a perſonal action, under 
forty ſhillings, if the judge certify. By 4 Ja. I. c. 3. where: 
the defendant ſucceeds, or on nom-ſuit, he ſhall have Coſts in 


all cafes, in which the plaintiff is allowed them. By 22 & 23 


Car. II. c. 9. in all actions of treſpaſs, aſſault and battery, 
and other perſonal actions, wherein the judge at the trial, 
ſhall not certify upon the back of the record, that an affault 
and battery were ſufficiently proved, or that the freehold was 
chiefly in queſtion, and the damages do not amount to ory 
killings, no more Coſts, than damages ſhall be allowed. By 4 
& 5 W. &. M. c. 18. for preventing malicious informations, 
it is directed, that the clerk of the crown ſhall not, without 
expreſs order, receive or iſſue proceſs on any information for 
a miſdemeanor, without taking a recognizance in the penalty 
of twenty pounds, to proſecute and abide the order of the 

Court, (which may be taken before a Magiſtrate, and filed 
in the crowyn- office); and if, after appearance and plea, the 
proſecutor ihall delay the trial for the ſpace of one year, or 
if the defendant obtain the verdict, or there be a no/le hroſequi 
procured by the informer, the defendant ſhall have Coſts ; un- 
leſs at the trial, the judge certify a reaſonable cauſe of trial; 
and if the Coſts remain unpaid, three months after taxation, 
the defendant ſhall have the benefit of the ſaid recognizance. 
The 5 W. & M. c. 11. ſ. 2. to prevent delay at the quarter 
ſeſſions, directs, that if the defendant proſecuting a writ of 
certiorari, be convicted, the court of King's-Bench ſhall give 


reaſonable Coſts to the proſecutor, being the party grieved ; 


juſtice, mayor, bailiff, conſtable, headborough, tithingman, 
churchwarden, or overſeer of the poor, or any other civil 
officer, proſecuting for a thing done, in the courſe of office, and 
on non-payment, an attachment ſhall be granted. The 8 & 9 
W. III. c. 11. for preventing frivolous and vexatious ſuits 
provides, that in the caſe of ſeveral defendants in treſpaſs, 
aſſault, falſe impriſonment, or ejectment, and one is acquitted, 
he ſhall have Coſts, unleſs the judge certify a reaſonable cauſe 
for making him a defendant; that a defendant prevailing on a 
demurrer ſhall have Coſts alſo on non-profling a writ of error, 
or affirmance of judgment; that the plaintiff obtaining judg- 
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ment, ſhall have them in actions * ** and in debt, on 
the ſtatute for not ſetting out tithes, wherein the ſingle value 
or damage found, doth not exceed twenty nobles; and on 
ſcire facias, the defendant ſhall have them on verdiEt, nonſuit, 
or diſcontinuance; on a groundleſs attachment of contempt, 
the defendant ſhall have them (a). An attorney has a lieu on 
money levied under an execution, even againſt notice (6). 
An agent's bill is not liable to taxation (c). Sed guære, it has 
been otherwiſe determined in the Court of King's-Bench (4). 
On convictions, juſtices may in all caſes give Coſts, by 18 


Geo. III. c. 19. (e). If in proſecution for killing game, the 
defendant ſucceeding, is intitled to them (). They are 
allowed on a certiorari, and the perſonal repreſentative, Is 


without any demand, intitled to them, on a taxation, during 
the life of the proſecutor (g). On a conviction to intitle the 
proſecutor to Coſts, he muſt be a public officer, or the in- 


jured party within, 5 & 6 W. & M. (4). The certificate ot 


the judge on an. acquital, under the 8 & 9 W. ſhould be in 
open court (1). The clerk in court's bill may be taxed with 
the attorney's (). The plaintiff is intitled to Coſts on a 
judgment on demurrer (/). In trover, and a count for words 
Joined, pleas, not guilty, and a juſtification upon the firſt, 
the plaintiff obtains the verdict, which is for the defendant on 
the other; he is not allowed Coſts in ſuch caſe, but he is, 
where there are different iſſues joined, on different pleas, as to 
thoſe found for him ; if on demurrer one plea is found bad, 
the plaintiff is intitled to Coſts, to be deducted from thoſe 
allowed to the defendant on the verdict, although there be 
no cauſe of action; and therefore, before trial, the beſt way 
is to argue the Am which may put an end.to the cauſe; 
on two pleas, one at the trial is found for the plaintiff; on the. 


other, judgment is for the defendant ; on demurrer, he ſhall 


have the Coſts of the latter, purſuant to 4 Ann, c. 16; but ; 
as to thoſe of the trial, each ſhall bear his own Coſts (). To | 


(a) Burr 133. (3) Hen, Black. 122. (e) Wilſon, 105 (4) Doug. 
189. (e) 5 Term 356. (7) Wilſon 177. (g) 1 Term 103. (5) Wilſon 
139. (0 18. 216. (4) Burr. 1313. (/) Dong 653. (un) Burr. 755. 
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intitle the Jefenidant to the London juriſdiftion, on a debt or 


damages under forty ſhillings, under 3 Ja: I. he muſt ſhew a 
refiancy there (a). In Middleſex, under 23 Geo. II. the 
defendant, if ſued, out of the latter juriſdiction, for debts un- 
der that amount, is intitled to double Coſts; and this right ex- 
tends to the perſonal repreſentative (þ). But in the caſe of 
an executor, the inferior court has no juriſdiction (c); In 
actions for criminal converſation, the plaintiff, if he ſucceed, 
is intitled to Coſts, without regard to the amount of the da- 
mages; they are not within the 22 & 23 Car. II. relative to 
the judges certificate (4). For aſſaulting and tearing the cloaths 


worn at the time, the plaintiff is intitled to no more Coſts 


than damages, when they are under forty ſhillings (e). Dou- 
ble Coſts are payable to juſtices, conſtables, &c. under the 
Judges certificate (f). An executor knowingly bringing a 
wrong action, ſhall pay the Coſts of a diſcontinuance (g). 
Alſo for not going to trial, purſuant to his notice, and on 


a non-proſs for want of declaration (4) ; a1d when he is liable 


in the original action, ſhall be in error (1). If he declare as 
executor, unneceſſarily, or ſtate a right of the action to him- 

ſelf perſonally, he is (failing in the cauſe,) liable to Coſts (&). 
But in declaration in trover, ſtating a converſion previous to, 
and ſubſequent to the death of teſtator, and the evidence 


only applying to the former, he is not liable to Coſts (/). An 


exciſe officer, not tendering amends, but paying money into 
court, on obtaining a verdict, is only intitled to fingle Coſts 
(). In ejectments, before a ſecond trial is allowed, the Coſts 


of a former ſhall be paid to the defendant (2). The Coſts of 


a feigned iſſue, follow the verdi& (o). Taxed Coſts are in- 
cluſive from the conſent, and of the diſpute about ſelling it, 
excluſive of every thing prior (4). In formedon the defcn- 


dant is intitled to them on diſcontinuance, but not on formal 


objettions (9). In an action againſt the hundred, for a fire 


(a) Doug. 233. (8) Id. 234. (c) Id. 250. (4) Black. 855. () 
Term 655. 3 Term 391, 5 Term 482. (/) Doug. 294. (g) Burr. 1451. 
(5) Id, 585. (7) Hen. Black. 566. (4) 5 Term 234. (/) 4 Term 277. 
(m) — Black. 244. 0 Black. 1138. 00 Wilſon 324. (7 Barr. * | 


. = 


1 


on the 9 Geo. I. c. 22. ſ. 7. the right is reciprocal (a). T 
defendant will be intitled to Coſts, on an information, know- 
ingly groundleſs, and for unneceſſary delay (5). Although 
tue information is refuſed, ſtill under circumſtances, Coſts may 
be allowed to the proſecutor (c). A judgment of ouſter, on 
any, will intitle him to the Coſts of all the iſſues (d). Of a guo 
warranto information, he is not intitled to Coſts, under 9 Ann, 
c. 20. (e). A juſtice of the peace, being the public proſecu- 
tor, is allowed them on the preſentment of a road, or for a 
diſobedience to his order, under the 5 & 6 W. & M. (f). 
Alſo on a conviction, after a removal, by certiorari (g). But 
on an acquittal, the court cannot award Coſts on the ground 
of a vexatious proſecution; under a particular ſtatute, the 
application muſt be to the judge at 1% frins, who can give re- 
lief (A). When in one action there is judgment by default, 
and a verdict for the defendant, Coſts are payable to the 
plaintiff on the former, and on the latter to the deſendant (i). 
On a groundleſs application to compel a biſhop's licence by 
mandamus, or where there is a ſpecific legal remedy, the 
biſhop ſhall have Coſts (&). A trial going off for default of 
jurors, will intitle the defendant to Coſts, becauſe the plain- 
tiff may pray a tales (2). A new trial, on new grounds, 
ſhewn by the defendant, will intitle the plaintiff to Coſts (). 
If the merits are with him, he ſhall have Coſts. before a ſe- 
- cond trial is allowed (2). If both verdicts, are for the ſame. 
party, he ſhall have Coſts, if different, the former are-not 
allowed ( ). On non-proſs, non: ſuit, or diſcontinuance, the 
defendant is intitled to them, or where a nolle froſequi 1s granted | 
(4). On the bribery act, in malicious proſecutions and in 
; treſpaſs, they are allowed to the defendant, previous to the 
ſecond action (). Up to the time of paying money into 
court, they are due to the plaintiff; but in ſuch caſe, if he 
proceed to trial, and a juror is withdrawn, or where the de- 


(a) Burr. 1724. (5) Id. 780, 1469. (c) Doug. 300. (4) 1 Term 453 8 
(e)5 Tem 375. ) 2 Term 47. (g) 5 Term zz. (5) Ib. 272, (+) 
3 Term 654. (4) 1 Term 405. (/) Wilſon 366. (m) 1 Term 20» () 
| Blacks 744. (o) Hen. Black. 639. () 3 Term 511. 0 2 Term 311. 


fendant 
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fendant obtains a verdict, each pays his own (a). On ac- 
ceptance of ſuch money, previous to the taxation, an ap- 
pointment muſt be ſerved (45). Where the payment of ſuch 
money is on particular counts, Coſts are allowed accordingly 
(c). A priſoner (as the party grieved) ſuing the gaoler on the 
Habeas Corſius act, on refufing a copy of the commitment, ſhall 
have Coſts (d). In a qui tam action, on 21 Hen. VIII. c. 13. 
for non- reſidence, if the plaintiff is non- ſuited, the defendant 
is intitled to Coſts (e). An informer being the party grieved, 


is intitled to Coſts (f). On a referrence, of all matters in 


difference, Coſts of civil and criminal proceedings, are included 
under a feigned iſſue (g). Of the rule of referrence, are bes 


b | tween party and party, and abide the legal event (4). The 


Coſts of an action do not include thoſe of a referrence (i). 
On a remanet , where the cauſe goes over without default, 
the Coſts abide the event (). In replevin the avowant, on 
ſpecial avowries, found for the plaintiff, ſhall pay him Coſts, 
becauſe an avowant is a defendant within the 4 Ann, c. 16. 
(7). After removal by recordari facias loquelam,' the defendant 


is intitled to Coſts on recovering, by 4 Ja. I. (). A ſett off, 


is allowed on the conſolidation of actions on policies of in- 
ſurance (2). The Coſts of non-ſuits, in croſs actions, may 
be ſett off (o). In treſpaſs for breaking, &c. if the damages 


are under forty filinigs, no more Coſts are allowed, than the 


amount of the damages, without the judge's certificate (%). 
An afportavit, conſtituting part of the ſame act, will make no 
difference (q). On a partial juſtification, the plaintiff ob- 
taining a- verdict, is intitled to all his Coſts (r). Until the 
Coſts of a non-ſuit are paid, a ſecond. action for the ſame 
cauſe ſhall be ſtayed, although the plaintiff be a priſoner, and 
ſue in forma paupeeris (s). Security for Coſts, under particular 
circumſtances; may be required from a foreign foreigner, but 


WM not from one reſident in England (). But a ſecond action 


(a) 1 Term 712, 3 1b. 657, 4 Ib. 10. ) Ib. 10. (c) Ib. 579. (4) Hen. 
Black. 10. (e) Cowp. 366. (J) 1 Term. 71. (2) Burr. 1022. (6) 3 Term 
138. (1) Hen. Black. 223. (4) Burr. 2694. (/) Doug. 683. (m) 1 Term 
372. (2) Hen. Black, 217. (e) Id. 657. (p) Id. 284. (7) Doug 749. (7) 


_ 12 366. () 2 Term 511, (7) 1 Term 267. Hen, Black, 106, Burr. 1026, 
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| ſhall not be ſtopped, until the payment of the Coſts of a f 
former aEtion, the party has his remedy (4). Some, of ſeveral 


defendants obtain a verdict, and others ſuffer judgment by 
default, the damages and Coſts ſhall be ſett off from thoſe of 
the verdict (5). In treſpaſs for hunting, under the 4 & 5 W. 
& M. unleſs the particular circumſtances of diſſoluteneſs be 
proved, no more: Coſts than damages are allowed (c). For 


breaking a free warren, although the damages are under forty | I 
| ſhillings, the plaintiff is intitled to his Coſts (4). Unleſs | 


notice of trial is countermanded, within due time, the de- 
fendant is intitled to Coſts (e). They follow a verdi& by 


conſent (7). Againſt an offender, for cutting down trees, 


under Geo. I. the Coſts are aſcertained by the conviction ; 


the contingent loſſes of witneſſes cannot be confidered in 


Coſts (g). In the following caſes, no Coſts are allowed, on an 
award, for five ſhillings damages in treſpaſs, relative to a right 
of way, this being not equivalent to a judgment (4). Purging 
a contempt (1). The defendant in an action for ſhooting 
without a hcence, obtaining a verdict, is not intitled to treble 
Coſts (æ). Nor on a certiorari, without a recognizance, under 
5 W. & M. which was directed in future (7). Unleſs the 
proſecutor is a public officer, they are not payable to him on 
the removal of an indiftment (m): In a guare imhedit (u). In 
a plea of tender, as to part, plaintiff reſident in Middleſex, 
and the damages under forty ſhillings (o). On a judges cer 
tificate, that the damages are under * ſhillings, by 43 Eliz. 
(þ)- A ſeizure for herriot cuſtom (g). ''On the death of leſſor 
in ejectment before trial, at which the defendant refuſed to 
confeſs the leaſe, entry, and ouſter, the executor is not in- 
titled (r). On an acquittal, ſo far as they exceed the amount 
of the recognizance (s). Where the plaintiff is intitled to 
judgment on demurrer, on a defective plea, on which the de- 
fendant obtains a verditt (:). A juſtice proſecuting a gaoler 


(a) Hen. Black. 10. (5) I4. 23, 3 Term 656. (e) Black. co. (4) Id. 


| T1151, (e) Burr. 1305. (/) Id. 603. (g) Doug. 422. (4) 3 Term 138. 


(i) Burr, 1330. (4) 1 Term 252. (/) Ib. 103. (n) Wilfon 139. (=) Hen: 
Black. 530. (e) Doug. 431. (p) Wilſon 320, @ Id. 28. (Y) Wilſon 7. 
(s) 2 Term 190. PETE 266. 
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FRE an eſcape, is not a oublic officer (a). The party obtaining 


a ſecond verdict, without any proviſion for the coſts of the 


former trial (5). After judgment, as in the caſe of a non- 


ſuit, however irregular, the defendant having made his 
election (c), Of a non-pros in a former qui lam action, on the 
ground of the ſecond, by another perſon (4). On the 9 
Geo. I. c. 22. ſ. 7. relative to an action againſt the hundred, 


1 it being ſubſequent to the ſtatute of Glouceſter, giving them 


only, where damages were before recoverable (e). After a 


demurrer to a declaration in debt, for not ſetting out tithes, 5 


with a count for ſingle value, unleſs the ſingle value is found 
by a jury, an award is not equal to a verdict (f). In replevin 
on affirmance of judgment in error, the plaintiff in error is 
not within the meaning of Hen. VII. c. 10. (g). Nor on the 
acquittal of one of the defendants, is he within the 8 & 9 W. 
for preventing frivolous and vexatious ſuits (4). For the ſeizure 

of a veſſel, without the judges certificate (i). The recogni- 
zance of the proſecutor will be diſcharged on the abandon- 
ment of a caſe, ordered for a reſtatement by the ſeſſions, un- 
leſs he diſpute the amended order (+). A priſoners right to 
a diſcharge on the lords act, extends to a contempt, or on quo 
warranto (1). Coſts are not allowed: to a proſecutor in de- 
fault, although he obtain affirmance of his judgment (n). If 
a verdi&t in an action for meſne profits do not include the Coſts 


1 of an ejectment, previous to the commiſſion of bankruptcy, 


the inquiſition will not be ſet aſide, becauſe the Coſts * as 


a debt be proved under the commifſion (n). 


COMMON AND COMMONERS. 
The excellent remedy by admeaſurement, has been ſuper- 


ſeded by action on the caſe (o). After admeaſurement, a 


Commoner may diſtrain the ſupernumery cattle of another, 
and always of a ſtranger ( þ)- An action for the ſurcharge 
need not ſtate the dependants preciſe right (9) The lord, 


25 2 Term 47. (6) 3 Term 507, Hen. Black. 639. (e) Black 1293. 


{9.0 owp. 322. (e) Id. 367. (J) Hen. Black, 107. (g) Doug. 683. () 


1286. (i) Doug 103. (0) 4 Term 218. (7) Ib. 809. () Burr. 1721. 
() 2 Term 261, (0) Wilſon 282. (#) Id. _ (9) Black, 817, 673. 


by 


may be for the ſurcharge; but not, if an admeaſurement is 


action againſt another for ſurcharging (K). For levant and 


bage, if the right in the lord be immemorial (1). So for the 


[ 58 ] 
by his grant, gives every thing incident to the enjoyment, but 
he is not debarred from acts of ownerſhip, he may put conies 
thereon, for the Commoner has nothing to do with the ſoil 
(a). For the diſturbance of the right of Common, and of 
cutting ruſhes, may be put in one count (5). The Com- 
moners cannot abate a nuiſance occaſioned by the lord, in 
putting on the Common, an exceſſive number of conies; the 
law muſt determine the quantum (c). The Commoners have T 
the right of eating the graſs (4). In a juſtification under a 
right of Common, there are two eſſentials; that the cattle 
are the property of the defendant, and that they be levant 
and couchant (e). The Commoner had antiently, two forts of 
remedy, one againſt the lord for a ſurcharge by aſſize, and a 
fellow Commoner a writ of admeaſurement; an action may 
be maintained againſt either, on color of right; no diſtreſs is 
allowed, though it may be againſt the lord by cuſtom; he 
cannot diſtrain the cattle of a fellow Commoner for a fur- 
charge, where the number allowed; depends on the quantity 
of land, or a medium to determine the proportion, the party 
will not be allowed to judge in his own cauſe (f). The 
Commoner having a right for cattle, levant and couchant 
cannot diſtrain for a ſurcharge (g). An occupier of a meſ- 
ſuage and lands, on the lord's waſte, may ſet up a cuſtom to 
cut ruſhes (4), Where there is a limitted number, a diſtreſs 
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neceſſary, where the ſtint has relation to the Commoners land 
(i). That a Commoner has ſurcharge, is no anſwer to an 


couchant, as appurtenant to an houfe, without any curtilage, 
or land, cannot be claimed by preſcription; levancy, and 
couchancy, means the poſſeſſion of ſuch land as will keep 
them during winter (2). Such right may be ſubſervient to 
the lord's right, who may dig without leaving ſufficient her- 
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(a) Burr. 265. (8) Wilſon 458. (e) Burr. 268 (4) Id. 267. 0 Id. 
320. J Id. 2430. (g) Wilſon 126, (5) Black. 928. N Id. 673. (44 
Term 71. 00 5 Term 46. () Ib. 1 5 | 
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I | Iike reaſon, with the conſent of. the homage he may grant. 
for building; the cuſtom proves a reſervation. of the right (a). 


"oo ONVICTION. 
Although no ſummons, or examination of the defendant 


. appear, regularity will be preſumed (5). The evidence ſhould. 
appear (c), and a proper degree of ſtrictneſs obſerved. (4), 
though evidence ſhould appear to have been given 1n the de- 
| 3 fendant s preſence (2). The difference between a Conviction, 
and juſtices orders, is that in the latter. every intendment is 
allowed (7). The Conviction may be in the preterperfect 
tenſe; if the informer unneceſſarily make a negative, it is 
treated as a ſurpluſage (g). On the defendants giving evidence 
the ſame day, the court will intend every thing done in his 
I preſence (%. Where the penalty is to be diſpoſed of, ac- 
3 cording to the diſcretion of juſtices, an adjudication, that it 
5 has des diſpoſed of according to law is bad (1) The juſ- 
IF tices ought to return all to the ſeſſions, for the benefit of the 
2 crown touching the forfeitures; and in that event, the return 
of a copy to a certiorari is good (#). On the game laws, muſt 
” particularly and negatively ſpecify, that the party had not 
1 any of the qualifications required, by 22 & 23 Car, II. c. 25. (1). 
on 5 Ann, c. 14. for killing game, the evidence need * 
negative every ſpecific qualification under firſt ſtatute (m). 
= Conviction, for-inſuring a lottery ticket in the lottery, Shona 
Aby a previous ſtatute, muſt ſhew that it was the ſtate lottery ; 
and two diſtinct offences charged in the ſame information held 
bad (1). Playing at bowls-no offence (o). For cutting down 
trees, and carrying away aſh timber, muſt aſcertain the coſts 


(4). For uſing a gun, muſt ſtate that it was uſed for the de- 


ſtruction of game (q). Convictions by commiſſioners of ex- 
ciſe, are not removeable; but others are always, by the 


King s-Bench, unleſs the juriſdi8tion is excluded by expreſs 
(4) 5 Tem 417. (3) Burr. 1163. (c) 14. 206. (d) Id. 2281. (e) 


Coup. 21, 469. 1 Term 125. (J) Doug. 112, 638. (g) 1 Term 320. 


(5) 2 Term 18.- ( Ib. 96. ( 1b. 285. (7) Burr. 153, Doug: 331- 2 


D 125. () Ib 222. (e) Cow p. 35. (9K Id. 60; 00 Doug. 638, 2 


erm 18. 
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131 
words, or neceflary implication (a). An appeal againſt a 
Conviction, on 24 Geo. III. c. 24. for not entering horſes, &c. 
muſt be to the next ſeſſions (5). Commitment for a certain 
time, under the vagrant act, 17 Geo. II. c. 5. is in execution, 
and therefore not bailable (c). A commitment under the va- 
grant act will be bad, without ſtating a conviction on the 
charge (4). Outlawry is a conviction within 14 Geo. II. c. 6. 
ſ. 1. againſt ſheep ſtealing (e). A Conviction under a ſtatute, 
prefcribing the particular form, if it be ſubſtantially correct, 


will be good, although it go beyond the form (7). Two can- £ 


not be convicted, in ſeparate penalties, under 5 Ann, c. 14. 


. 4. for ufing a grey-hound to deſtroy game (g). On decid- 4 
ing the legality of the Conviction, the court will not notice 
any fact contained in the certiorari (hk). An allegation in an 


information, that the defendant ſold a certain quantity of wheat, 


to wit, fifteen buſhels is ſufficiently certain ; this was for not 


purſuing the Wincheſter meafure (7). 
| COMMON RECOVERY. 


The remainder man may reſerve it for error (H). In favor | 
of the right, omnia hræſumunter rito et ſolenmiter acta, unleſs 
the contrary appear (2). Adopted for public utility, ſuf- 
ported by 11 Hen. VII. c. 20. 33 Hen. VIII. c, 31. 34 8& 35 
Hen, VIII. c. 20. the laſt is grounded on the right of the 
parties and declaratory ; a ſecret feoffment, under a naked - 
poſſeſſion, is not fufficient (n). A relation to the bargain | 
and ſale, to make a tenant to the preciee, conſidered as one 
conveyance ab initio (x). Judgment relates to the eſſoin day 
of the term, unleſs prevented by impoſſibility, apparent on 
the record (o). On a_writ of error, there muſt be a ſeire facias 
againſt the terretenants, who may plead a releaſe; they have 
no intereſt in the title, and therefore cannot plead i in abate -- 
ment (). The ſcire facias ſhould be againſt the recoveror, 

= not the heir (9). A writ of mene was returnable on 
(a) Doug. 530. (5) I Term as (e) 2 Term 190. (4) 4 Term 220. 55 


0% Ib. 521. ) Ib. 767. (g) 1d. 809. (8) 5, Term 3: 338. (i)Ib. 356. (4) : 
Burr. 413- () Id. 1072. () Id 115. Cowp. 702. () Id. 1134.7 0 Id. 7 


1597- (7) Id. 361. () Id. 412. 
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1a J 


| the day of the death of the tenant in tail, and the Recovery | 


was reſerved, becauſe judgment was given after the death (a). 
May be ſuffered by tenant in poſſeſſion, if not, he muſt have 
the concurrence. of the freeholder under the ſame ſettlement; 
this principle adhered to by the laſt ſtatute (4). If donee be 
tenant in tail, of the gift of the crown, and the reverſion be- 
long to the crown, the recovery will be void by 34 and '35 
Hen. VIII. (c). The recompence in value is fiction (d). — 
will paſs an advowſon in groſs, and an acre of land (e). 
amendable by the inſertion of a new vill (J); but not one 
county for another; if lands lie in ſeveral counties, there 


muſt be a recovery in each (C). Parcels may be enlarged (4); 


but not the return of a writ of ſummons, by which, a term 
may intervene ' the teſte and return, which by 24.Geo. II. 
c. 48, is directed to be the fourth return after the writ of 
entry; and therefore, in the caſe of a diſtant reſidence, of the 
parties acknowledging the warrants of attorney, as vouchee 


to appear to the ſummons, ſo as to prevent the ſuffering the 
Recovery within time, on application to the maſter of the 


rolls, he will order the curſitor to make out the writ of entry 
of a preceding term, upon which the officers make out a 


ſummons, returnable of the term, of the tenants appearance; 


and afterwards the parties may imparle from term to term, 
until the Recovery is arraigned; and if the vouchee is then 
living, the Recovery is good (1). A general deſcription of 
the premiſes is ſufficient (+). An expreſs eſtate tail was de- 
viſed, which was to be void as to the heirs; if deviſee died 
without children, the eſtate deſcended to heir-male, who. 
ſuffered a Recovery, and died without iſſue; the Recovery 
was good (/), When ſuffered by tenant in tail, a mortgage: 
by him for years, and all other incumbrances made by him- 
ſelf are protected (n). A recovery found by ſpecial verdict, 
without a writ of ſeſſion awarded, is bad, and a venire facias 


de novo will be refuſed (n). Lands after a deed to declare the. 


| te) Chua 1595. (6) Id. 1072. (c) Id. 2224. (4) Wilſon 73. (e) 


19. 116. (7) Black. 747. (g) Id. 874. (4) Id. 1065, (i) Id 1201, 1224. 
(7) Comp. 349. (1) Id. 379. (=) Wilſon He; @ Black. 496, 526, 532. 


uſes, 


: ſummons, is triable fer fait (c). A purchaſe by tenant in tail, 


| be freehold or copyhold (4). By the Recovery the eſtate Þ 


Hitem (g). Of deeds ſhould be liberal, and according to 1 


| 1 extent of prior general words (X). 


[ 62 ] 
uſes, but without any recovery, paſs by will (a). The chriſtian Þ 
name of the vouchee may be amended by the deed, deelaring Þ 
the uſes and a fine (4). Death of vouchee before a return of 4 


53J2ͥͤĩͤĩͤĩ5? 5 


under a ſettlement, made ex frarte materna, who declares the 
uſe of a Recovery to himſelf in fee, the eſtate deſcends to 
the paternal heirs; but if he be in deſcent ex Harte materna, 4 
and declare the uſe of ſuch Recovery to himſelf in fee, it 
will deſcend to the heirs ex parte materna, whether the eſtate Þ* 


tail is determined, and in the ſame manner as the Recoveror - 
took the _ whether by omen or deſcent, ſo it will! 
| CON FESSION OF A CHARGE, 
elende: no farther, than the matter charged (/). 


CONSTRUCTION. : 
| Different ſtatutes in fari materia, are to be taken, as one 


intent, not contrary to law (4). All mercantile contracts li- 4 
berally (i). Subſequent words in à will or deed, may quality : 


CONDITION. 


The performance of one precedent, muſt be averred, or that 
plaintiff was ready to perform it; this defect would be 
helped by a verdict, but not by a judgment by default ()). Of 
a bond not to marry any, but plaintiff within a limitted time 
he married another, and the bond was forfeited (). Obligor 
to leave his children a certain fum, payable at 21, with be- 
nefit-of ſurvivorſhip, he gave the eldeſt an eſtate, and the reſt 
leſs than the particular ſum, this was no performance, becauſe | 
the benefit of ſurvivorſhip was loſt (2). Conſtrued liberally | 
in favor of obligors (o). Covenants which are Conditions, and 


r 
9 


(a) Black. 25 . {b) Id. 1230. 00 Wilſon 36. (7) 1 2, 66, 5 Term 
104. (e) Ib. 109. (J) Burr. 613. () Id. 447. () Id. 285. (i) Doug. 
266. (4) Id. 309. (1) Burr. goo, (#) Wilſon 59. (#) Id, 280: (e) Id. 61, 


_ dependant | 


L 6 | 
dependant, in which performance of -one, depends on the per- 
formance of another ; till the prior is performed, the party 
will not be liable in covenant (a). A performance prevented 
by defendant is diſpenſed with (3). Covenant in a charter 
party, againſt the claim for ſhort tonnage, not apparent on ar- 


rival, by ſurvey of ſhipwrights, is not a condition precedent to 
the recovery for ſhort tonnage; but matter of defence, and 
therefore not averring performance, is no ground of arreſt of 
judgment (c). Conditional limitation in a will, is either a 
| contingent remainder, or an executory deviſe (d). Condi- 


tions precedent, in reſtraint of marriage, are conſtrued with 
rigor, and in favor of deviſes attempted to be ſo reſtrained (e). 
Deviſe to an heir at law in tail, with a proviſo for taking the 
teſtators name, is not a conditional limitation (7). Deviſe on 
condition precedent, that in caſe of marriage, without com- 
petent portion, or without conſent of truſtees, his flue ſhould 
not inherit, is performed, by having ſuch portion only, with- 
out conſent, eſpecially, as one of the truſtees was intereſted (g). 
A bond, payable by inſtallments, is forfeited on the firſt de- 


fault (4), No technical form is required to make a ſtipula- 


tion, a Condition precedent, or ſubſequent, it depends on the 
acts to be performed (7). 


| COPYHOLD. 0 tht 
Copyholds, for years, go to the executor, upon whoſe ad- 


2X miſſion a fine is due (4). The eſtate remains with the ſur- 


renderer, till admiſſion, till when, no fine is due, the admiſſion 
relates to the ſurrender; if the lord grant' by copy, it is not 
valid (/). The lord may ſeize till the party enter an ap- 
pearance (). They muſt have been demiſed time out of 
mind, by copy of court roll, and ſo pleaded: (2). They are 
liable to ſpecial occupancy (o). Covenant by Copyholder, 
to a ſtranger, to aſſign and ſurrender, afterwards preſented by 
the homage; but before any ſurrender, ſuch aſſignee aſſigns 


(a) Doug 665. (4) 1 Term 645 (e) Ib. 645 (% Doug. 727. (e) Burr. 
2055. (J) Black 607. (g) Id 630. ( Wilſon 80. (i) 1 Term 645. 40 


Burr. 206, (7) Id. 1544+ (m) 3 Term 167. 0) Wilſon 125. C) Blacks 


1150. 
| ©" 


1 
uſes, but without any recovery, paſs by will (a). The chriſtian 
name of the vouchee may be amended by the deed, deelaring 
the uſes and a fine (3). Death of vouchee before a return of Þ 
_ ſummons, is triable fer fais (c). A purchaſe by tenant in tail, 
under a ſettlement, made ex farte materna, who declares the 
uſe of a Recovery to himſelf in fee, the eſtate deſcends to 
the paternal heirs; but if he be in deſcent ex harte materna, 
and declare the ue of ſuc Recovery to himſelf in fee, it 
| will deſcend to the heirs ex parte materna, whether the eſtate 
1 be freehold or copyhold (4). By the Recovery the eſtate 
tail is determined, and in the ſame manner as the Recoveror 
took the eſtate, whether by nn or deſcent, ſo it will 


deſcend (e). 


©: CON FESSION OF A CHARGE, 
| Extends) no farther, than the matter charged (/). 


CONSTRUCTION. 


Different ſtatutes in fari materia, are to be taken, as one 
Syſtem (g). Of deeds ſhould be liberal, and according to 
intent, not contrary to law (4). All mercantile contracts li- 
berally (z). Subſequent words in a will or deed, may qualify 

| the extent of prior general words (. | 


CONDITION. 


The performance of one precedent, muſt be averred, or that 
plaintiff was ready to perform it; this defe& would be 
helped by a verdict, but not by a judgment by default (7). Of 
a bond not to marry any, but plaintiff within a limitted time 

| he married another, and the bond was forfeited (n). Obligor 
to leave his children a certain fum, payable at 21, with be- 
nefit of ſurvivorſhip, he gave the eldeſt an eſtate, and the reſt 
leſs than the particular ſum, this was no performance, becauſe 
the benefit of ſurvivorſhip was loſt (2). Conſtrued liberally 
in favor of obligors (o). Covenants which are Conditions, and 


(a) Black. 25 . {b) Id. 1230. (e) Wilſon 36. () Id. 2, 66, 5 Term 
104. (e) Ib. 109. (F) Burr. 613. () Id. 447. (5) Id. 285. (7 ) Doug. 
0 (#4) Id. 309. * Rugr, 900. (m) Wilſon $9, (#) Id. 280: (of Id. 61. 
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dependant, in which performance of one, depends on the per- 
formance of another; till the prior is performed, the party 
will not be liable in covenant (a). A performance prevented 
by defendant is diſpenſed with (5). Covenant in a charter 
party, againſt the claim for ſhort tonnage, not apparent on ar- 


rival, by ſurvey of ſhipwrights, is not a condition precedent to 


the recovery for ſhort tonnage; but matter of defence, and 
therefore not averring performance, is no ground of arreſt of 


Judgment (c). Conditional limitation in a will, is either a 


contingent remainder, or an executory deviſe (d). Condi- 
tions precedent, in reſtraint of marriage, are conſtrued with 
rigor, and in favor of deviſes attempted to be ſo reſtrained (e. 
Deviſe to an heir at law in tail, with a proviſo for taking the 


| teſtators name, is not a conditional limitation (). Deviſe on 


condition precedent, that in caſe of marriage, without com- 
petent portion, or without conſent of truſtees, his ifſue ſhould 
not inherit, is performed, by having ſuch portion only, with- 
out conſent, eſpecially, as one of the truſtees was intereſted (g). 
A bond, payable by inſtallments, is forfeited on the firſt de- 


fault (4), No technical form is required to make a ftipula- 
tion, a Condition precedent, or fublequents it depends on the 


acts to be performed (1). 


COPYHOLD. 


Copyholds, for years, go to the executor, upon whoſe ad- 
miſſion a fine is due ( ). The eſtate remains with the ſur- 
renderer, till admiſſion, till when, no fine is due, the admiſſion 
relates to the ſurrender; if the lord grant' by copy, it is not 
valid (7). The lord may ſeize till the party enter an ap- 
pearance (). They muſt have been demiſed time out of 
mind, by copy of court roll, and ſo pleaded (2). They are 
liable to ſpecial occupancy (%). Covenant by Copyholder, 
to a ſtranger,” to aſſign and ſurrender, afterwards preſented by 
the homage ; but before any ſurrender, ſuch aſſignee aſſigns 


(a) Doug 665. (3) 1 Term 645 (e) Ib. 645 (% Doug. 727. 60 Burr. 
2055. (F) Black 607. (g) 14. 630. ( Wilſon 80. (i) 1 Term 645. Jt) 


| Burr, 206, (1) 14. 1544: (n) yu 167. () Wilſon 225, ()) Blacks 
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eſſence, and when ſilent, the deſcent muſt be governed by 
the common law (e). Without it, the lord cannot ſeize as a 


[ 64 


to another to whom the Copyholder ſurrenders, the latter is L 
bound only to pay one fine (a). For three lives to grantee, 


and his heirs, he cannot compel a renewal from the lord, as 


the lives fall in, he cannot cut timber ſecus, if he has the 


power to nominate his ſucceſſors (2). The title relates from 1 
admiſſion, and againſt all, but the lord; a demiſe may be 


laid between ſurrender and admiſſion, and between the ſur. Þ* 


renderer and ſurrenderee, admiſhon is unneceſſary to ſuſtain 
an ejectment (c). Where there was a deviſe to charitable 

purpoſes, and neither their tenant, nor his deſcendants ad. 
mitted, the eſtate of the tenant was merely equitable; but 
the truſtees may maintain an ejectment (4). Cuſtom is the 


forfeiture fro defectu tenementis (F). It may ſubſiſt to bar the 
entail, by ſurrender, concurrently with one to bar by recovery 


{g)- By a grant of a manor, excepting the waſtes, they i 
are ſevered, though the Copyholder, have a right of com- 


mon thereon, by immemorial cuſtom (4). Equity will ſup F* 
ply the want of a ſurrender in favor of a child claiming under 
a deviſe, though not in favor of a grand-child (7). One fine 


cannot be aſſeſſed on admiſſion to ſeveral tenements (590. AR 
fine levied by Copyholder continuing in poſſeſſion, is void 


inſt the lord; in caſe of one feme covert co-heir dying, a 


ſeizure of the whole eſtate, for not coming in on the ufual | 


proclamations (without firſt appointing an attorney or guar- 
dian, according to the 9 Geo. I. c. 29. to ſave forfeitures for 
non-payment of fines) is bad (/). A cuſtom for her ſurren | 
der, without the huſbands conſent, is void (n). A grant of 
Copyhold by the lord to his wife, is immediately void (2). 


The lord may waive the forfeiture, for he alone can take the. 4 
advantage, unleſs the eſtate is deſtroyed by the act (o). After 


a grant of the ſoil of waſtes for the Copyholders in free * 5 
when the lands are inclofed, they will be freehold (4). ; 


| 3 1 Term 474. os 3 Term 162, 1 2 Black as; (b) 2 2 Term 415. , 


+) Willon 361, (4) Doug. 703. (/) 3 Term 163, ( Wilen 3, ( . 
178 (o) 3 Term 502. * - Term 705. e : 2 | 
ene 
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effect the intention of parties, words in the disjunctive will 


be taken to mean the copulative (a). Q. Whether the lord's 


right of entry is not barred after 20 years, by the ſtatute of 
limitations? Proclamations for the party to come in, need not 
enumerate the particular eſtate ; and they may be proved by 
the entries on the court. roll (5). A leaſe by the Copyholder, 


without licence, will defeat the widow of her free bench; 


this differs from dower, it being confined to the particular 
eſtate, of which the huſband died ſeized; whereas dower 
extends to all of which he was ſeized. (c). Surrender out of 
court, to the uſe of a marriage ſettlement, limitting the re- 
verſion to the ſurrenderee in fee, and the admiſhon thereof, 


1 ſubſequent to a ſurrender to the uſe of the will is no revoca- 


tion; the reverſion remained, and no change of eſtate took - 
place on the admiſſion which relates to, and is a completion of 
the ſurrender (d). A mandamus will be granted to admit a 


4 Copyholder intitled to deſcent, who without admittance has 


a title againſt all but the lord (e). This 1s the proper mode 
of compelling the lord to admit, if he diſpute about the 
fine, which until admiſſion, is not due (7). A tenant in tail 
may bar an eſtate by a ſurrender (g); but of an equitable 
eſtate, he cannot by his deviſe alone, although the admiſſion 
of former truſtees do not appear, yet if regular ſurrenders, 
and admittances, for a conſiderable time fince do appear, no 
objection, on that account, ſhall be allowed; every thing ne- 
ceſſary will be preſumed (4). After a ſurrender to the uſe of 
a will, ſurrendering to new particular uſes, with reverſion to 
the ſurrenderer in fee, he is in of the old uſe, and may de- 
viſe the reverſion, without admiſſion or freſh ſurrender, to the 


uſe of the will (5). v7 { 


CORPORATION. 


| None are compellable to become members (H. Proceſs 
muſt iſſue againſt them in their corporate capacity, unleſs 
they have neither lands nor goods, in which caſe for want 


(a) 3 Term 167, (3) Ib. 162, (e) Cowp. 482. (4) Burr. 1960, (e) 2 

198, Of) Ib. 484, Wilſon 162. (2) Burr. 980. (») Hen. Black. 

447. (7 ) 2 Black. 1046. 00 Burr. 2199. 
F 


of 
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of appearance, they are anſwerable individually (a). For 
non repairs, it is ſufficient to charge them on the cuſtom, 
from time immemorial, without alledging ratione tenure (C). 
If there is no ſpecific delegation in the charter, the members 
meet on the charter days, and a majority act (c). Proceſs of 
contempt in chancery will not lie againſt them perſonally, 
but by ſequeſtration (4). To prove the exiſtence of an ag- 
gregate Corporation, conſiſting of different trades, entries of 

admiſſion in thoſe trades ſufficient (e). Information will not 
Hue of courſe, to impeach a derivative title, where the per- 
. ſon from whom derived died poſſeſſed, certainly not impeach- 
able by thoſe acting and acquieſcing under it; after the death 
of the mayor, his eligibility preſumed (7). He cannot give up 
his title, while others whoſe rights are dependant, will, at their 
own expence maintain it (g). A motion is incidental to the 
general body, unleſs confined by the charter, or a bye law (4). 
If in the return to a mandamus, the party contends that it is 
ſo confined, it ſhould be alledged in the reply to the return 
(i). On the ground of non. reſidence, it is unneceſſary to 
ſummon the party to a reſidence (c). It cannot be ſo exer- 
ciſed as to defeat a re- election, and therefore the amoval of 
all is illegal and void (2). An apprentice ſerving ſeven years 
to a freeman, reſident only occaſionally, but his ſervice per- 
formed at another place, is not intitled to an enrollment of 
his indentures under the cuſtom (n“). A reaſonable bye law 
founded on cuſtom, may reſtrain the freedom of the Corpo- 
ration (2). The right of a ſelect body, under the charter to 
make bye laws, they will not repreſent the whole body (o). 
Actions in Corporation courts, for penalties of bye laws, 
neither ſheriff, nor jurymen, being freemen of the Corpora- 
tion, can act in ſuch capacity (2). Corporation, created by 
letters patent, with power of making bye laws, cannot make 
any to incur a forfeiture; nor if created by act of parliament, 
unleſs an expreſs Power be given (2). One bailiff alone 


(a) Cowp. 85. (3) Id. 86. (c) Id. 250, 538. (4) Id. 377. (e) Doug. 
359. (F) 1 Term 4. (gs) Burr, 2279. (4) Doug. 144, 154. (i) Id. 154. 
(4) Id. 152. (J) 2 Term 568. () Ib. 2. (») Zurr. 133. (e) 14 1837. 
(p) Id. 1856. (7) Term 118, Wilſon 266. 

| cannot 


„ 
anne act, where the charter directs two, although one has 
been ouſted (a) Corporate rights are not extinguiſhed by 
removal of officers, or change of the corporate name; there- 
fore the new charter may maintain an action on a bond given 
in the name of the old Corporation (2). An election by the 


remaining member is good (c). An election on the uſual 
day will be good, although ſome proteſt againſt it; for it 


ought not to be ſtopped when once begun (4); except it be 


colorable, and then it is void (e). If the day be flipped, the 
rights of the Corporation are ſaved, and ſecured by 11 Geo. I. 
c. 4. (J). The uſual method of ſummons, for election, will 


not be diſpenſed with (g). The election of one candidate 


cannot be defeated, but by the election of another, in the 
caſe of a member of parliament ; otherwiſe, in Corporations, 
one may be voted againſt without voting for the other (4). If 
doubtful, the validity of the election will not be decided by 
the court, on a rule to ſhew cauſe for an information in the 


nature of a quo warranto (1). Jurat and town clerk of Haſt- 


ings are incompatible; the acceptance of one vacates the 
other (&). Judgment of ſeizure quoſque, &c. againſt a Cor- 
poration, in default of appearance, will amount to a diſſo- 
lution, unleſs they appear before the end of the enſuing 
term (2). This will ſhew the crown's election to take ad- 
vantage of the forfeiture ; but any other record ſhewing it, 
will be ſufficient (). And therefore a new charter of in- 
corporation, to a new body of men, in the ſame place, 1s 
good; notwithſtanding a charter of reſtitution to the old, and 


the latter, will be abſolutely void ; but if by a power reſerved. 


in the crown, by the charter of incorporation, the Corporation 
diſabled to act, accept a new charter, the former is only dor- 
mant, not diſſolved (2). No information for a miſapplication 


of money by the members, the remedy is in equity (o). Ihe 


companies right to a livery muſt be founded either on the 
charter or cuſtom, and muſt be proved, not preſumed (þ). 


(a) Burr. 2243 (b) Id. 1873. (c) Id. 541. (4) Id. 1070. (e) Id. 2008. 
(f) 1 Term 3. (g) Burr. 2682. (4) Cowp. 539. (i) Doug. 382. (4) 3 
Term 81. (/) Ib. 515. () Ib. 568. (a) Black, 591. () 2 Term 199. 


C Burr, 237, 
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1 | 
After 20 years wt poſſeſſion, no rule ſhall be granted 
to ſhew the right of poſſeſſion (a). Under long acquieſ- 
cence and nenten though within the time, the rule 
may be refuſed (5). Disfranchiſement generally, muſt pro- 
ceed from the act of the whole body; if illegal, the order of 
reſtitution will relate to the original right; the right of elec- 
tion cannot be diſputed on the election of a third perſon; in a 
quo warranto againſt particular members, the title of other 
Corporations de facto cannot be queſtioned (c). Acceptance 
of charters, their validity and pleadings in quo warrants, (d). 
The objection that the party has not taken the ſacrament, 
under 15 Geo. I. c. 6. operates as a protection to the poſſeſ- 
fion, and a bar to the remedy (e). Q. If the onus lies on the 
elected, to ſhew a compliance with the Corporation and teſt 
act, 33 & 34 Geo. II. elections contrary to the Corporation 
act are voidable (7)? The proclamation of James the ſecond, 
for reſtoring Corporations to their antient charter, after ac- 
ceptance, operates as a revival to thoſe who ſurrender (g). 
When the integral parts are loſt, and the Corporation has of 
itſelf no power of revival, the crown may grant a new char- 
ter (). They muſt be rated in their Corporation capacity 
for taxes (7); When ſeized of lands in fee for their own 
profit, they are in the nature of inhabitants and occupiers, 
and liable to the poor laws, under 43 Eliz. (C). Where by 
the terms of the charter, the concurrence of a majority is 
required in an election, and the number is fixed, in the caſe 
of a reduction to leſs than a majority, no election can be had 
(2). A reſidence being a qualification, | if bona fide, it is im- 
material how long (m). | 


CONSIDERA TION. 


An illegal Conſideration appearing on the face of proceed- 
' ings, will not be helped, much leſs cured by a verdict (2). 
W hat will be ſuch to ſupport a limitation for a remainder in a 

marriage ſettlement (o). 


(a) Burr r962, 2 2524. (5) Cowp. 59. (e) Id. 507. (4) 1 Tem; 575. 0 | 


Cop. 539. J) Wilſon 230. (g) 3 Term 189. (4) Ib. 199. (# ) Burr. 
157. (4) Cowp. 79. (1) 4 Term 810. (m) 5 Term 456, (2) Burr, 926, 


; COSTABLE, 
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CONSTABLE © 


Of the night guilty of a miſdemeanor, for the eſcape of a 


ſtreet-walker (a). A foreigner is not eligible to ſuch office 


(32). Reſiant within a private leet in the hundred, is no ex- 


emption from ſerving the office (e). His own authority is 


confined to his particular diſtrict (4). An attorney is not com- 


n, to ſerve the office (e). 


COPIES 


In the ſame court, and Cauſe, are equal to the reeds in 
others they muſt be proved; drafts in chancery, may be read 
by each party of their own pleadings, although they muſt 


take office Copies, of adverſe pleadings (/). When read in 


the other courts the Copies may be cloſe (g). 
COVENANT. 


An expreſs Covenant will bind, where one implied, or 
created by law, will not in the caſe of diſability (4). An ex- 


. preſs collateral Covenant ſhall bind a bankrupt (i). Breaches 
cannot be ſett off, except in Covenants for payment of mo- 
ney (Y), Under the 8 & 9 W. the judgment is entered for 


the full ſum ; but only as a ſecurity for the damages ſuſtained ; 
the plaintiff is not to aſſign breaches until after judgment 
given; the time for a complaint is of an irregular execution; 


the object of the ſtatute was to avoid ſuits in equity (/). Iſſue 


cannot be joined on a general averment of performance; the 
queſtion muſt be reduced to a certainty (n,. The act of 


leſſor by repeated inſertion in different renewals of leaſes for 


lives, a Covenant to renew under the ſame rent and Covenants, 


held a Covenant for perpetual renewal (). No ſet form of 


words are neceſſary to conſtitute a Covenant; it is ſufficient if 
under ſeal (o). Will lie againſt leſſee, before actual poſſeſ- 


fion (4). Where it lies or not (q). On Covenant to ex- 
_ ecute another leaſe on requeſt, for a further term; and for 


(a) Burr, 866, (8) Id. 2787. () Cowp. 13. (4) Hen. Black. 18. (e) 


Doug. 519. (/) Burr, 1179. (g) Id. 1177. (4) Id. 1637. (i) Id. 2446. 


(4) Cowp. 56, Doug. 665. (J) Cowp. 388. (17) Id. 578. (») 1d. 819. (e) 
penn oe 26, 737. 0 5) Id. 4ů⁰ (9) Id. 66. 
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1 
a further conſideration, leſſee cannot maintain an action for 
a yrcach, without claiming within the time limitted (a). A 
Covenant for a legal title, and for a quiet enjoyment, is re- 
ſtrained to lawful interruptions, and againſt legal titles (5). 
The defendant, a leſſee in poſſeſſion, ſhall not controvert the 
title of his leffor (c). Non infregit conventionem, is not an iſ- 
ſuable plea to a breach aſſigned in the negative; if one party 
covenants for one thing, and the adverſe party doing another, 
this is a mutual Covenant, and no condition precedent, and 
one cannot be pleaded in bar to another (4). The queſtion of 
rent will be referred to the maſter; for other breaches, the 
plaintiff will be at liberty to proceed (e). On a Covenant 
binding aſſigns, to build a houſe within a limitted time, on an 
aſſignment, after the expiration thereof, the aſſignee will not 
be bound; the Covenant does not run with the land (7). The 
aſſignee is anſwerable in Covenant, under an abſolute inde» 
| feazable aſſignment of the whole intereſt in the terms; but 
not as mortgagee out of poſſeſſion (g). If mortgagor, and 
mortgagee, grant a leaſe, in which the Covenant for rent 
and repairs, are only with the former, and his aſſigns, the 
mortgagee's aſſignee cannot maintain an action for the breach, 
becauſe they are collateral to his grantor's intereſt, and there- 
fore do not run with it (4); but the mortgagor himſelf may; 


theſe Covenants are in groſs (i). If the aſſignee of a term, 


| purchaſe in fee, the former reverſionary intereſt is merged, 
and the Covenants incident thereto are extinguiſhed (&). At 
the common law, Covenants running with the land, paſs with 
it ina courſe of deſcent ; and by 32 Hen. VIII. c. 34. grantees 
of reverſions, have like advantages, for breach of Covenants, 
as their grantor's had at common law (2). The relations be- 
tween the leſſor and leſſee, are privity of contract, of eſtate, 
and of both (). From the farmer of tythes, that they ſhall 

not be let out again to the farmers in the pariſh, runs with the 
land, and is with a view to pernancy (). Of a thing in eſſe, 
and part of the demiſe, as to repairs, or building a new wall, 


(a) 1 Term 129. (5) 3 Term 587. (c) Black, 1152. (4) Ib. 1312. (e) 
1 Wilſon 78. (J) Burr. 1272. (g) Doug. 444. (+5) 3 Term 393. (i) Ib. 
678. (4) Ib 393. (7) Ib. 401. (i) Ib. 94 0 Wilſon 25, 


* 
runs 
" . 


1 


runs with the land, if not ſo, and merely collateral, as to 
build a houſe upon land of leſſor, forming no part of the de- 
miſe, the aſſignee is not bound; the privity muſt reſpect the 
demiſe (a ). In a common indenture of apprenticeſhip, un- 
der 5 Eliz. c. 4. between father, fon, and the maſter; the 
father is anſwerable in Covenant, for what is to be performed 
by the ſon (4). Proviſoe for re-enrry, in the caſe of a com- 
miſſion of bankruptcy, is good (c). In a charter party, that 
no claim ſhould be allowed for ſhort tonnage, unleſs that ap- 
pears on the arrival, is not a condition precedent, to the 
plaintiff's recovery for. ſhort tonnage, but mere matter of de- 
fence (d). Covenant, in a charter party, to employ, of which 
the plaintiff was the captor, immediately on its condemnation, 
muſt mean a ſentence of legal condemnation, and fo averred 
by the plaintiff's ſuing for freight (e). All that is neceſſary to 
ſhew the title, ſhould be ſet out in the declaration, if more, 
it will be expunged (7). A Covenant for reward, and the 
act to be done, is diſpenſed with by an equivalent, the reward 
1s nevertheleſs recoverable, by averring the particulars of the 
non-complyance, literally in the declaration (g). On a Co- 
venant for quiet enjoyment, the breach need not expreſily 
alledge, that an entry was made by one claiming title, if an 
aſſertion of right appears (4), On a Covenant, to build 
within time, and averment that the ſame was accordingly 
done, evidence of enlarged time, by parol agreement, will 
not ſupport the declaration (1). On a deed to declare the 
joint uſe of the wife's eſtate, the huſband covenants for quiet 
enjoyment, againſt claims, under him, his executor, is liable 
on an eviction of leſſee by the remainder man, claiming under 
the joint execution (). If Covenants are joint, and ſeveral, 
and one of the leſſees die, before the commencement of the 
term, his executor will be bound, although the term, and 
all the benefit ſurvived to the other leſſee ( / ). In Covenant, 
for a liquidated ſum, no inquiry of damages is neceſſary (m). 
If, under a power to leaſe, reſerving the uſual Covenant, the 


(a) Wilſon 27. (b) Doug. 500. (c )2 Term 133. (4) 1 Term 638. | 
(e) Ib. 574. Coup. 727, Doug. 642. (g) Id. 259, 659, (5) 1 Term 
671. (i) 3 Term 590. (4) Doug. 43. (/) Burr,” 2 (m9 Doug. 302. 
| tenant, 


1 72] 

tenant, for life, grants one, with a proviſoe, that in caſe of 
deſtruction by fire, or tempeſt, the leſſor ſhould rebuild, or 
the rent ſhould ceaſe, is void, if a jury find it unuſual (a). A 
Covenant, againſt the exerciſe of a particular trade, for a 


conſideration, payable to the Covenantor weekly, and to his 
'executors, -during the joint lives of him and wife, the executor 


of the Covenantor will not be reſtrained from exerciſing ſuch 


trade (5). It is no breach, to grant an under-leaſe, upon a 
Covenant, againſt an aſſignment, or parting with the pre- 
miſes (c). In Covenant, running with the land, evidence 
that the defendant was in, as heir, will ſupport a declaration 
againſt him, as aſſignee (4). The bankruptcy of defendant, 
is no bar to an action for rent, ſubſequently accruing (e). 
Neither is a ſeizure and ſale of the leaſe under an execution ( f). 
On an agreement, for a ſale of an eſtate, before a ſpecified 
time, in conſideration whereof, the other party agreed to pay 
ga given ſum, theſe are dependant Covenants, and the former 
cannot recover without ſhewing a conveyance, or a tender 
of one (g) A Covenant by two, in theſe words, and each 
of them did,” are ſeveral, as well as joint (4). The leſſee 
of a coal- mine, covenanting to pay a certain ſhare of all ſuch 
money, as the coal ſhall ſell for at the pit's mouth, is not 
liable for a fale at any other place (i). If fraudulent, a court 
of equity will relieve the party ; money paid for a ſale elſes. 
where to the flor, will not explain the intention (#). | 


CONVERSION, 
| Refuſal, on demand, is only evidence of it (2). 


COURT LEET. 


If an action of debt, on an affeerement, after a preſent- 
ment, for expoſing bread to ſale ſhort of weight, the preſent- 
ment need not be indented or ſealed (#z), Where the aſſize, 
which fixes both price and weight is not ſet, the Leet has no 
Juriſdiftion, the 3 Geo. HI. -< 11. which grounds the pre- 


(a) 1 Term 705. (5) Black 856. (e) Wilſon 287. (4) 4 Term 75. (e) 
Ib. 94. (J) Ib. 99. (g) Ib. 761. () 5 Term $32, (i) Ib. 564, (4) Ib. 
567. (7) Burr. 1243. ** Id. 186 60, | T 
835 | ſentment, 


„ 
ſentment, neither fixes price or weight, operates as an aſſize 


where there is none (4). After long diſuſer, the Court will 
intend a defect in the title, from the original grantee (9). 


CONUZANCE 


Muſt be claimed in the firſt inſtance, but none is dom to 
make it without legal notice of an infringement of the fran- 
chiſe; and to bar it, laches ſhould be ſhewn (c). Claim was 
refuſed to the univerſity, becauſe the party was not reſident 
there (4); and becauſe neither party claimed in due form, or 
within due time (e). | 


COLLEGE. 


The independent members are boarders, without corporate 
ee and if a College do not exceed their juriſdiction, the 
king's-court have no conuzance ; and they may expel (7). 


_- CONTRACT: | 

Although neither prohibited, nor adjudged illegal, is void, 
when againſt morality or ſound policy (g). Prohibitions are 
of two ſorts; the one to protect weak or neceſſitous perſons, 
in which the rule in far: deliftu fortior eft conditio defendentis, the 
other of a public policy, in which ſuch rule is not obſerved (4). 
As in the caſe of an inſurance in the lottery; when the lottery- 
office keeper had brought an action to recover money back 
by him paid (1). When the particular Contract is at an end, 
aſſumpſit may he maintained for money had and received; but 
while it remains open, the remedy depends on the breach (K). 
An agent to government, as ſuch is not liable to an action 
for the breach (2). An afſigyment to take a ſpecific parcel 
of copper in payment; the delivery of it will bar the action, 
for the value of the goods, though the money was coun- 
terfeit (n). If illegal, it cannot be reſcinded partially (#). 


(e) Burr, 1863. (8) Black 47. (e) Burr: 2824; ( Wilton 311%" ( 
405. (J) Cowp. 319. (g) Id. 39. (+) Id. 200. (7) Id. 793. (4) 1 Term 
133. (4) Ib. 172. (n) Ib, 225+ (*) Ib. 226, | 


COUNTY 
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COUNTY: COURT. 


The Court of Conſcience, in London, has no juriſdiction | 
for uſe and occupation of premiſes (a); or any teſtamentary 


debt (5). New trials cannot be granted in ſuch Courts (c). A 
Court of error may award a venire de novo (d), If in Mid- 
dleſex, the verdict be for leſs than 40s. the defendant may 
take advantage, by entering a ſuggeſtion of the fact, and en- 
title himſelf to the poſtea, on an affidavit of reſiancy (e ( e). 


COMMISSION DEL CREDERE, 


Is an abſolute engagement to the principal from the broker, 


and makes him liable in the firſt inſtance ; he is, at all events, 
anſwerable, and the principal may reſort to the broker as a 
collateral ſecurity (f). The broker may ſett off, under the 
general iſſue, a loſs upon a policy happening before bank- 
ruptcy, to an action by the aſſignees for the premiums ; but 


ſuch loſs cannot be proved under a notice of ſett off; the loſs 
upon a policy, under-written by a bankrupt under-writer, 
under ſuch Commiſſion happening before the bankruptcy, 


though not adjuſted till afterwards, the broker may deduct 
the amount of the loſs; if by miſtake he pays to the aſſig- 
one} — may recover againſt them g). | 


COURT MARTIAL | 
ls not incident to the office of a commander in chief of a 


ſquadron ; an action will not lie for dalaying to —_ an officer 


to a Court Martial (4). 


| co N SIGNMEN T. 
Conſignor may ſtop goods in tranſitu, on the inſolvency of 


conſignee; except in the caſe of an aſſignment, by the latter, 
for a valuable conſideration (1). But after an arrival of the 
goods, and the bankruptcy of a conſignee, the aſſignees put 
their mark on the goods, there is an end of ſuch right of 


ſtoppage (&). It is grounded on the rule, that the vendor may 


| (a) Doug. 232. (6) Id. 233. (e) 1d. 365. (4) Id. 703. (e) Wilſon 68. 
vor 1 Term 112, . 285. (5) 1 Term 548. (i) 2 Term 63. (4) Ib. 464. 


reſume 


1 


reſume the poſſeſſion before delivery, in caſe of bankruptcy (a) 
The poſſeſſion will be transferred by delivering the key of the 
warehouſe (4). Bankruptcy alone, will not deſtroy the con- 


tract; and as between buyer and ſeller, there may be a con- 


ſtructive delivery (c). The right of ſtoppage is allowed, even 


where the conſignee, has on the faith of the Conſignment, | 
accepted bills, and paid part of the freight, in the caſe of 


inſolvency, before bills are due (4). Between the confignor 
and factor, the latter having obtained poſſeſſion, has a lien 
for a general balance (e). Where the value has been once 
paid, the right of ſtoppage ceaſes, the real difference. lies be- 
tween an actual payment, and mere liability; the payment of 
part of the freight will not give the factor a lien; this can only 
be acquired by poſſeſſion (J. 


CONSPIRACY. 


On the acquittal of one, in an action againſt two, judgment 
muſt be arreſted againſt the other; this inconvenience is 


avoided when the action is in caſe (g). Is within the quarter 


ſeſſion juriſdiction (4). Obtaining money by a Confpiracy, 
to charge a perſon with a falſe fact, is indictable; copy 
of acquittal not neceſſary to ground an action, for a malicious 
proſecution, except in the caſe of felony (i) The fact of 
conſpiring need not be poſitively proved; it may be collected 
from circumſtances (&). 


CONTEMPT. 


An attachment may iſſue againſt a biſhop, or peer; but for 
not returning a Feri facias de bonis ecclefiaſticis, the proceſs 
ſhould be againſt the chancellor's commiſſary, or official (2). 
The King's-Bench cannot bail, on a commitment of the 


Houſe of Commons (m). A bailiff is bound to make an affi- 


davit of the ſervice of proceſs when required (2). 


(a) 3 Term 467. ® Ib. 46g. © Ib. 469. (4) Ib. 119, 783. (e) Ib. 
122. (J) Ib. 123. (g) Wilſon 210. (+) Black. 368. (5) Id. 385. (4) 
Id. 392. () Wilſon 332. (u) Id. 299. () Black. 432% 


| COLLATERAL 


1 
COLLATERAL ISSUES. 


The trial is 77/axter, unleſs the defendant verify his plea on 
 eath; and although the defendant give no evidence, the 
attornej-general may reply new matter (a). 


CONTINUANCES 


In error, the court will grant a certiorari, and ſend for the 
Continuances (4). Omitted in the iſſue book delivered, may 
be ſent at any time (c). | 


COPARCENERS. 


The poſſeſſion of one in gavel kind, is not poſſeſſion of the 
other, who enters with an adverſe intent to ouſter (4). One 
tenant in common may bring his action for double value, 
| under 4 os. II. (e). 

COIN. | 
Forging an impreſſion, without compleating the comnter- 
felt is no crime (J). 


COMPOUND PENALTIES. 


The king's part to be firſt paid; and a reaſonable ſum may 
be paid - + thong colts (g). 


COMPOSITION. 


An agreement between debtor and' creditors, is no anſwer 
to an action by one, the debt aſcertained, and all bound to 
forbearance may be pleaded (4). All conſenting, and one 

obtaining, previous to execution, a man to pay the ane 
of the debt is void (i). | 


COPYRIGHT. 


The aſſi ignee of 3 print, may maintain an action againſt any 
perſon who pirates it, in which, the original plate in evidence, 
the date muſt always appear on it; but on an aſſignment, it 
15 not determined, whether the name of e or aſſignee 


(a) Black. 4. (6) Wilſon 303. (e) Id. 203. (4) Black. 675. (e) 
Id. 1077. (/f) Black, 632, (g) Id. 1154. ä 24. (i ) 1b. 763. 
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ſhould appear (a . Adding a piece on the ſtage, of which the 
_ plaintiff had bought Copyright, is no evidence of Pb - 
within 8 Ann, c. 19. (3). 


CORN. 
Penalty for buying it, otherwiſe than by Wincheſter mea- 


| ſure, is 40s. beſides its value, under 22 & 23 Car. II. c. 12, 


le). 
COUNTY. 


The inhabitants are not liable, by way of action, for the 
non repair of a County Bridge, in conſequence of a private 


injury (d). The magiſtrates have authority, at the County ex- 
pence, to litigate any queſtion reſpecting its intereſt, as in 
the caſe of a fine impoſed on it for negligence (e). 
CRIMINAL CONVERSATION. 
In this action, an actual marriage muſt be proved (). 


CUSTOM 


Muſt be proved when neceſſary to ſupport a bye law (g) 
Antient Cuſtom, when found by. verdict, means immemorial 


1 Where good (7 1). Where void (&). The tenants ſhall 
| * their way-going crop after the expiration of their leaſes, 
is good (2). That the inhabitants of a manor ſhall grind all 


their corn uſed by them, within the ſame, at a certain mill, 
is good (n); but that they ſhall grind, all ſpent, or ſold there, 
is void (2). If uncertain, or unreaſonable, void (0). That 
the poor may cut and carry away the rotten boughs, is too 


| vague and bad, even after a verdict (þ). That every pound 
of butter, ſold in a particular town, ſhall weigh 18 ounces, 


is bad (4). The cuſtom of a foreſt muſt be pleaded ſpecially 
(7). One may be pleaded againſt the other, where they are 


conſiſtent (s). To bury relations near as poſſible to the an- 


f (a) 5 Term 4r. (Bb) Ib. 245. (c) Ib. 353. (4)2 Term 667. (0 4 


Term 591. (7) Doug. 166, (g) Burr. 1854. (5) Cowp. 17. (i) Doug. 


121, 193. (4) Id. 194, 196. (/) Id. 190, 197. () Id. 208. (2) Id. 
210. (0) 1 Wilſon 163. wn 2 Term 758, (7) 3 Term 271. (7) Wilſon 
104. () 1d. 28. 


ceſtors, | 
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ceſtors, bad (a). In caſe, for breach of Cuſtom, for the in- 


habitants to grind at the plaintiff's mill, it is not neceſſary to 
ſtate that they ought from time whereof, &c. or that it was 
an antient mill (5). A corporation intitled to. a cuſtomary 
duty, on the importation of corn, that particular factors of 
te corporation ſhall receive to their own uſe, the duty ariſing 
from their own conſignments, good (c). To exclude foreign- 
ers in a corporation, is good (4). A decree, to eſtabliſh a 
Cuſtom, binds all in like circumſtances, it may be revived 
by ſcire facias, on a direct breach; but if only evaded, therc 
muſt be a ſupplemental bill (e). For the lord of the manor, 
on death, or alienation, to take the ſecond beſt beaſt, will be 
adjudged ill, unleſs the neceſſary exemptions are ſtated (/). 
That lands, within a manor, ſhall go to the eldeſt fiſter in fai- 


ture of children, will not extend to the niece (g). The 


Cuſtom is the eſſence; and if ſilent, the common law muſt 

govern (4). Cuſtoms in London, muſt be certified by the 

recorder (i). To take a profit in alieno ſolo is bad ; ſuch a 
nent can only be claimed by preſcription (H). 


 CUSTOMARY TENANTS. 
The freehold i is in the lord (7). 


CUSTOMS AND EXCISE. 


The on firobandi, with reſpect to duties, lies on the | 


claimant ; but treſpaſs for ſeizing it, lies on the defendant (m). 
| Condemnation by commiſſioners, is not concluſive (2). Treſ- 
paſs lies for an unſucceſsful ſearch under the commiſſioners 
_ warrant (o). Condemnation by the exchequer, ſo far alters 
the property, as to protect the officer ſeizing, in order for a 
re-tryal of the point (4). Q. How far ſubſequent mifconduet 


will make the officer a treſpaſſer ab initio (q). If the officer 


be held to bail in trover, to intitle himſelf to be diſcharged 


on common bail, he muſt ihew the true ground of ſeizure ; | 


yy (a) Wilſon 28. (5) Doug. 208. (e) Id. 114. (4) Wilſon 233. (e) Doug. 


2. (F) Cowp. 62. (2) 1 Term 466. (4) Ib. 474. (i) Doug. 363. (4) 


4 Term 718. (/) Burr, 1278. (=) Black, 813. () Id. * 00 Id. 912. 
(42 Ib. 977. (9) Ib, 100. 4 
An 


1 


wan tot ond a> aA 
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and that he has uſed diligence for condemnation (a). Where 
a peace officer is required as aſſiſtant, an officer by deputa- 
tion, attending the rotation office, is not ſufficient (4). The 
officer may give the ſpecial matter in evidence, under the ge- 
neral iſſue, where they act under the uſual warrant (e ). The 
permit being for the removal of the leſſer, and the larger 
quantity is removed, all is forfeited; whether removal be 
fraudulent, is a queſtion of law (4). | 


DAMAGES 


Muſt not exceed the ſum laid (e). Are recoverable for deten- 
tion of the debt in error (/). A court of error may give in- 
tereſt by way of Damage, on the amount of the judgment (g). 
Where the ſum is liquidated, . the jury cannot give leſs (4). 
Of a joint treſpaſs, the Damages cannot be ſevered (i). If 
the Damages are given generally, defective accounts will be 
error (c). On a judgment of default, the court may in all 
caſes aſſeſs Damages (7). A new trial may be granted when 
exceſſive (n); but for that cauſe alone, in perſonal torts, it 
will not (2). If the debt appear under forty 1 penn 
ceedings will be ſtayed before trial (0). 


DEB T 


Will lie on a 23 judgment, and wherever aſumpſit 
will; but the exact ſum laid, need not be recovered (2). 
the reddenduce for rent, bankruptcy will be an anſwer by 


| pleading the certificate (). Coſts. taxed become a debt (r). 


It has been determined, that for an eſcape, the jury muſt 
give the whole debt in Damages, fed quere ( (5). 


' DECEIT. 


eaten is the ground of the action; the defendant need. 


not be benefited, nor collude with one who i is (5). 


(a) Black. 1018. (5) Ib. 1135. (e) Ib. 1254. (2) Id. 1289. (e) Burr. 
gos. (J) Id. 1096. (g) Doug. 723. (4) Burr. 2226. (7) Id. 2792. (4) 
Doug. 703. (/) Id. 303, (m) 1 Term 277- (2) Cowp. 230. (e) 4 Term 
495+ (p) Doug. 4, 704. (?) 1 Term 91. (7) Ib. 103. (s) 2 Term 126. 
9 3 Term 51. : 


DECREE. 
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DECREE. | 5 


= purchaſe, with a knowledge thereof, is void, as againſt 
creditors (a). Only reciting part of the proceedings, 1s not 
evidence, without the bill and anſwer (v). 


DEEDS © 
Are liberally conſtrued, and agreeable to the intention of 


the parties (c). Of feme coverts are void; and of infants 


only voidable; and the latter muſt be ſpecially pleaded (4). 
In criminal caſes, none are compellable to produce them 
againſt themſelves (e). Where a purchaſer is under a co- 
venant to produce them, and ſubſequent to their delivery into 
his poſſeſſion, conveys part of his property, he is not anſwer- 


able to the ſubſequent purchaſer in trover (/). They may be 
pleaded as loſt, to diſpenſe with the profert (g). If executed 


only by one, yet in the name of both partners by authority, 
though with only one ſeal, it is good (4). The words limit, 
and appoint, will paſs a reverſion in a Deed (1). A convey- 


ance of real and perſonal Property, to a truſtee in truſt, after 
paying the expences of it, to pay half the ſurplus to the 


grantor, and the reſidue among certain creditors, without in- 
tention of fraud, is good in law (). 


DEMAND | 
Is neceſſary to ground re-entry for non-payment of rent, 
2 the caſe of ſix months arrears, and no ſuffcient diſtreſs, 
or waived by the tenant (2). 


DEMISE. 

A parol agreement to leaſe lands, for four years only, cre- 
ates a tenancy at will; but if not determined before the day 
of Demiſe laid, the plaintiff cannot recover (n). General 
words, without reſtriction, operate as a preſent Demiſe; and 

the queſtion will principally turn on intention (). For 


(a) Doug. 88. (3) Id. 558. (c) Burr, 285, Hen. Black. 25. (4) Burr. 
1805. (e) Id. 2488. (/) 2 Term 708. (g) 3 Term 151. (4). 4 Term 313. 


(i) 5 Term 121, 310, (4) Ib. 420, () Doug. 466. () 4 Term 680. ( 


3 Term 163. 
5 feeding 
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feeding a particular number of cattle, to be provided by the 
leſſor, with an agreement, that the leſſee might turn in cer- 
tain cattle ; the ſeparate feeding will ſo paſs the land, as to 
give the leſſee a right to diſtrain other cattle, damage feaſant; 
the occupier, no matter for what purpoſe, having vefuram 
terre, or herbagium terre, may maintain an action for treff eben 
(a). 
| DEMURRER, | 
In an action for a debt under a bye law, for not taking up 


the livery of a company, the declaration muſt ſhew a right in 


ſuch company to the livery (4). Demurrer to evidence, ad- 
mits the fact to be inferred (c). May be withdrawn before, 
but not after a trial (4). On a Demurrer to evidence, no ob- 
jection can be taken to the pleadings, and the jury may aſ- 
ſeſs the damages conditionally (e). And after the execution 
of a writ of inquiry, the judgment may be arreſted (f). In 
an inferior court, objections may be taken both to the 
juriſdiction, and proceedings; an impoſſible date to an in- 
A is fatal (8). 


| DEPOSI TIONS 
In py, or copies, are evidence in proof of the at 
(). 
3 DETAINER 


By inn-keepers, farriers, and others, and who may detain 
(7). | 
 DEVISE. 

No technical form is required, and the ſubſequent altera- 
tion of events, cannot be conſidered („). Land uſually occu- 
pied with the houſe, will paſs by the word“ appurtenances” 
(). Wherever the whole property is deviſed, and a parti- 
cular intereſt is given out of it in the. mean time, this operates 


as an exception, and not a condition precedent (m). To the 
heir at law in tail, with proviſo for taking the name of teſta- 


(2) 5 Term 329, 333, 335- () Burr. 237. (e) Doug. 127. ( Burr. 


322. (e) Doug. 213. (J) Id. 214. (g) i Term 316. (+) Doug. 214. 
(i) en (4 m. (7) Black, 1148. (u) Burr. 233. | 
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tor, is not a conditional limitation (2). In default of iſſue 
of the body of Deviſor, is merely conditional, and good, if 


he die without marrying (5). To a ſecond ſon (unborn) and 


after father's deceaſe, or acceſſion to the paternal eſtate, to 
ſecond ſon, and his heirs male, the ſecond ſon fthall take an 
eſtate in tail male, by way of executory Deviſe, determin- 


able on ſuch acceſſion; in the interim, lands will deſcend to 


heir of teſtator (c). In ſome caſes, a condition may operate 
as a limitation, or Deviſe over, or to the heir upon condition ; 


and it would deſcend to himſelf upon his own breach of a 


condition (4). To a ſon, of which the father ſuppoſed his 
wife enfient, at twenty-one years; if a daughter, one moiety 
was to the wife, and the other to two daughters at a particu- 
lar age; and in caſe of the death of either, before the time 
limited, her ſhare was to go to the ſurvivor ; if both died, 
the wife was to take the fee in the whole; the wife was 


enfient, the daughters died under age and without iſſue, the 
wife took all (e). To the teſtator's eldeſt ſon, who was of 
age, to his three youngeſt ſons, and their heirs, when of age; 


if any happen to die under age, without iſſue, their ſhares 
were to ſurvive among the reſt equally; two of the youngeſt 


: ſons died under age, the eldeſt and youngeſt are equally in- 


titled (f). There is this diſtinction between an immediate 
Deviſe to children, or proviſion in marriage ſettlements, and 
a limitation in remainder, or upon contingency ; the firſt 
relates to thoſe in eſſe at the time; the ſecond is intended 
equally for all the children of the marriage, and the laſt will 
only extend to thoſe in eſſe, upon the veſting of the Deviſe 
(gs). Of all the lands, to be enjoyed freely among many, 
and each alike, is a tenancy in common (4), To the eldeſt 
child, and the heirs of his body for ever, with remainders to 
the others in ſucceſſion in tail, chargeable for the benefit of 
younger children, with a power that the executor ſhall ſtand 


ſeized until the diſcharge, with a limitation over in fee to 


ſuch child, allowing younger children ſome particular ad- 
vantage; this is only an eſtate tail in the eldeſt (i). To the 


(4) Black. 607. (5) Id. 645. (e) Black. 1759. (4) Burr 1943. (0 


9 40. Oo Id. 257. C) Id. 314. ( Id. 352. (i) Id. 833. . 
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heirs of huſband and wife, is to the heir of both; and where 


there is no preceding eſtate given to either father or mother, 
the child will take as a purchaſer (4). In truſt, to receive 
rents during the lives of ſeveral, and the ſurvivor, to pay ſuch 


ſurvivor, and the children of thoſe who die, with a remain- 


der to their children in equal portions ; the firſt Deviſees 
are intitled to the annual rents and profits during their lives 
(5). In favor of intention and of creditors, the real eſtate will 


be made liable to the payment of debts (c). An expreſs li- 


mitation of a chattle, by words; which, if applied to a free- 


hold, would create an expreſs eſtate; tail; will veſt the whole 


intereſt, abſolutely in the firſt taker, anda limitation over, is 


too remote to take effect (4). To one for life, remainder to 


another for ninety-nine years, if he ſhould ſo long live, is not 
executory, but contingent by the ſurvivorſhip of the latter; 
and this for want of a preceding eſtate of freehold, to ſupport 
the remainder (e). To the debtors in the marſhalſea priſon 


(f). Of a freehold meſſuage, notwithſtanding à difinherit- 


ing legacy, is only an eſtate for life; and if given to ſeveral 
equally, they will hold as tenants in common (g). To one 
as tenant for life, remainder to the heirs male of his body in 


fee, with a remainder over, on a death without ifſue, is con 


tingent with double aſpect, and barred by a recovery (4). An 
authority for the executor to ſell land for the payment of 
debts, will not in general paſs the eſtate to him (i). Of an- 
nuities in fee, payable by the executor, and ſome to the heir, 
veſts the fee in the executor (). Of a life annuity, payable 
by the executor, then generally of ſpecific copyhold to another, 


and of all the perſonal eſtate, charged with debts and Te 
gacies, and making ſuch other, an executor, will give him a 


fee in the copyhold (2). If the teſtator poſſeſs different ſpe- 
cies of eſtates by articles, either wholly, or in part execu- 
tory, the part executed will paſs by will (#).: What will be 
a ol executory Deviſe, to a child in ventre ſa mere, and 


a).1 Term 630, 634. (6) Black. 1014. (e) Cowp. 660. (4) 1 | Tem 


596, 3 Term 143. (e) Ib. 763. VJ) Burr. 1038. () Cowp: 657. (0 


Black. 777. (i) Ar. 1036. (4) Black. $44- by Id. n (i) Cong: 
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never in exiſtence (a). After the remainder over for years, 
a limitation, in fee, is a good executory Deviſe (5). Remain- 
ders, contingent,. ſpringing, and executory, if deſcendable, 
are deviſeable (c). Of an eſtate in a particular place to one, 
and the remainder of the effects to another, the firſt will paſs 
a fee (d). The word Hate will carry a fee; and there muſt 
be a reſtriction to curtail its operation, and ſhew a different 
intention (e). In truſt, till the party intereſted, attain a par- 
_ ticular age, and then to veſt in fee, the intereſt, in the mean 
time, veſts (f). Of all the remainder of lands and goods, 
&c. will paſs a fee in all the real eſtate (g). Where the re- 
mainder is limited to the iſſue of the Deviſee, and who, if he 
has none, may diſpoſe thereof, will take a fee on the con- 
tingency of no iſſue (4). After the limitation upon an eſtate 
tail in fee, if the Deviſee ſuryives the wife; and if ſhe ſurvives, 
then to her, and to four grand-daughters equally, may take a 
fee (i). A trifling pecuniary legacy to the heir, with other 
grand - children, payable on contingency, will not turn a De- 
viſe in remainder, generally to a fee ſimple (4). After the 
Deviſe of particular eſtates, and afterwards all the remainder 
of the property deviſed, will paſs the fee ſimple in the eſtates, - 
in every county, ſubject to the charges (/). In truſt, to pay 
the profits to a married woman, diſcharged of the huſband's 
debts, ſuch profits are ſecured againſt any future huſband (). 
In truſt, during the life of one married ſiſter, to pay the rents 
to the other two fiſters, their heirs and aſſigns, on the death 
of the huſband to the three ſiſters, ſeverally, for life, with 
ſeveral remainders in tail, remainder over, the condition of 

the married woman ſurviving her huſband, is not annexed to 
any of the limitations, ſubſequent to the limitation of the 
life eſtate, on the death of the three ſiſters without iſſue; the 
remainder man in tail, alone may make a good tenant to the 
precipe, notwithſtanding the huſband be living (2). To a cer- 
tain heir will be good, as de/ignatia perſons, who may take in 


(a) Wilſon 105. (5) Id. 225. (e) Black. 606. (4) 1 Term 411, 
| Cowp. 808. (+) 2 Term 656. (J) 3 Term 41, Black. 519. (g) 3 Term 

356. () Wilſon 6. (5) Black, 938. (i) 1a 1045. W 299, 363. 
(#) Tem 193. 0 Ib. 346. 1 
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the — of the anceſtor (a). The FR without iſſue, 


or words to that effect, will make no difference (3). For 
life, remainder to truſtees, &c. remainder to the children of 
huſband and wife, and their heirs for ever, to be equally di- 


vided, in default of iſſue, remainder over; at the death of 


the teſtator, there were no children, the eſtate limited to them 


is contingent, but will veſt on a birth, and ſubject to let in 
thoſe afterwards born; and the remainder over will be de- 
feated thereby. The words in default of ſuch iſſue, mean 
for default of ſuch children (c). If by the introductory words, 
the intention is to paſs a// the eſtate, the Deviſe of a houſe, 
will. paſs the land (4). By a joint tenant, is not good, not- 
withſtanding a ſubſequent ſeverance (e). Of leaſehold for 
lives, to one child, after the death of another, the Deviſe to 
ſuch other is impliegl (). But after an eſtate tail, without 


any Deviſe over, a limitation cannot be applied. All clauſes 


and conditions in wills, in reſtraint of marriages, are conſtrued 


with rigour againſt the reſtriction (g). A fee will paſs to a 


truſtee, by neceſſary implication (4). The word © legacy,” 
will extend to land; and a pecuniary legacy, cannot be li- 
mited to a dying, without iſſue (1). A future Deviſe, after 
an indefinite failure of iſſue, is too remote; the limits allowed 
are the compaſs of a life, or lives in being, and twenty-one 
years after (k). Words of limitation, are ſometimes conſtrued 


as words of purchaſe; antiently, the limitation to an anceſtor 
for life, and after his death to his heirs general, or ſpecial, 
would, upon feudal principles in favour of the law, veſt the 


eſtate by deſcent, but which are no longer material, ſince the 
deſtruction of tenures (2). In the abſence of an expreſs le- 


gal limitation, the intention muſt govern (n). On the bequeſt 
of a term for life, with remainders over, after dying without 
iſſue, or leaving iſſue, which die without leaving any other, 
the ultimate limitation will take effect, if the contingency on 
which it is founded, happen within the limited time; and as 
it muſt take place, within the ſcope of a life in being, the 


(a) Black. 1010. (5) 3 Term * (e) Ib. 484. (4) Wilſon 141. (e) 
Dick 476. (J) Id. 692. (gs) Burr. 2055+ (4) Id. 1686. WW Id. 273. 
0 Id. 878, (/)Id. * G 1 Term 595. | | 4 

idea 
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idea of an indefinite failure of iſſue is excluded (a). Of re- 
mainder to the heirs of the body, with reſtriction to fell for 
Tife, will paſs only a life eſtate (5). To one for life, remainder 
to the ſon and his heirs male; remainder to the next heirs 
male in ſucceſſion; renner to females, the firſt is a te- 
nancy for life, the ſecond is a remainder to the ſons in ſucceſ- 
ſion, the third is a remainder to the daughters in tail; and 
laſtly, a remainder to the Deviſee in fee (% No ſuppoſed 
omiſſion can be ſupplied from the original draft (4). Words 
of prepetuity, are equivalent to words of hmitation (e). A 
poſſibility, cannot be limitted on a poſſibility (J). Of the next 
preſentation, and after the death of teſtator, the living to re- 
vert to his heirs, is an abſolute Deviſe (g). Real effects, 
mean real property (%; Of the reverſion to the heirs, and 

afterwards the reſidue of the real and perſonal eſtate to ano- 


| ther in fee, the reverſion will not paſs by the reſiduary De- 


viſee (1). When to the heir, ſubject to a charge, he muſt 
take under the will ( k). Of all the ſhare of a particular te- 
nement, and the eſtate in a particular place, the whole eſtate, 
or reverſion, will paſs (7). General Deviſe, will not carry a 
reverſion deviſed to the heirs of the teſtator, unleſs under 
fpecial circumſtances (nh. Of remainder, to ſiſters and a 
niece for lives, as tenants in common, remainder to ſons ſuc- 
ceſſively in tail, remainder to the daughters in tail, reverſion 
to the heirs; the ſiſters and the niece have ſeveral eſtates for 
fe, with deset remainders, to ſons and daughters, and no croſs 
remainders (x). Marriage alone, is no revocation of a De- 
viſe, either of the perſonalty or the real; but marriage, and a 
child, ſubſequent to the Deviſe, will operate as ſuch revoca- 
tion (o). Of an entire farm, in a particular occupation, and 
of a certain deſcription, ſhall not be diſmembered by a ſubſe- 
quent Deviſe of al the lands of a like deſcription, ſeparately 
demiſed (2). Of all the eſtate to the niece, and her heirs, 
Will carry both the copyhold” in Re, and a term of years, 


| (a) 1 Term 597, (3) Black. Gra, &) 14. 888. (4) Burr, 1634. (e) 
Cowp 306, 660. (/) Burr. 1634. (g) Black, 1240. (4) Cowp. 606, 
"657. (4) Id. 470 (4) Ib. 422. (/)1 Term 105. (a) Black. 736 (5) 
. 777+ (s) Burr. 2171. (p) Black. 975. | 
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agreeable to the intention, notwithſtanding the bequeſt of all 


the perſonalty, to another (a). A poſſibility, coupled with an 
intereſt, is deviſable (5). Of all the lands, meſſuages, and he- 


reditaments, with a ſpecific bequeſt of the perſonal eſtate to 


another, the leaſehold will not paſs under the firſt Deviſe (c). 
For life, and no longer, may create an eſtate tail, by neceſſary 
implication, to effect the general intention, which muſt always 


prevail, when agreeable to law (4). Deviſe to one, and the 


heirs of his body, law fully begotten, and their heirs forever, with 
remainder over, in default of iſſue ; the firſt Deviſe is an eſtate 
tail (e). For life, remainder to the ſons in tail male; remain- 
der to the daughters as tenants in common, with remainder 


over; the daughters took only an eſtate on contingency (J). 


To certain heirs male for their lives, may afterwards to ef- 
fectuate the intention, be conjoined to an eſtate given to their 
heirs male, and conſtrued an eſtate tail (g). To one, and his 
ſons in tail male, remainder over, the Deviſee having no iſſue, 
has an eſtate in tail male (4). In truſt, in aid of the perſonal 


eſtate, and all the reſidue of both real and perſonal, is given 


to the wife, whether the perſonal eſtate be ſufficient or not, 


the wife will be intitled to the lands deviſed ſubject to the 


charge (z). In truſt, for the uſe of the heirs male, of. a par- 
ticular perſon, and in default of ſuch iſſue, of the heirs male 
of another; and in default of ſuch iſſue, to the uſe of the 
grand-children of firſt Deviſee, ſome of whom were alive at 
the date of the will; another was born afterwards, but in the 
- life-time of the teſtator, ſome were born after his death, and 


all during the life of the firſt Deviſee, and thoſe who ſurvived 


him, were equally intitled (c). To brothers and fiſters, and 
heirs of their bodies, as tenants in common, they take croſs 


remainders (7). Cefuy que truſt of term, purchaſes the fee in 
his own name, and deviſes the ſame to his heir, he makes 
feme covert executrix, and reſiduary legatee ; the feme dies, 


the term, with the fee, ſhall deſcend to the Keir; and not veſt 
in her huſband as the perſonal repreſentatiye (#:). Credibi- 
(a) Black 1301. (3) Id. 30. (e) Id. 26. (4) Burr. 50, 233, 272» 554, 


me. 1109, Cowp, 235. (e) Id. 410. (/) 3 Term 83, (g) Black. 698, 
(5) Id. _ (i) Cowp. 43. (4) Ik. 309. * ) 1d. 797+" 0 Wilfon ""_—_ 
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lity of witneſſes, atteſting the Deviſe of lands, preſuppoſes 


the evidence given, and is not ſynonimous to competent (4). 
And if all ſwear that the will was not executed, even with 
the worſt characters, their aztefation will anſwer the form of 
law (3). It is a rule that none, through their own ſubſcrip- 
tion, ſhall be intitled to-a Deviſe, which at the time of ſub- 
ſcribing, the witneſſes could not have proved by their own 
examination (c). And, therefore, a ſeveral Devife to any 
ſuch witneſs, is void (4), But as ſervants, parſons, the at- 
torney, and apothecary, are generelly attendant upon the 
dying man, they are, although creditors, competent (e). A 
farm given to the wife abſolutely, to be diſpoſed by her, as 
the teſtator, if living could, will paſs all without reſtriction 
(J). To her for life, provided ſhe remains a widow, and till 
a ſecond marriage, ſhe. has an abſolute eſtate (g). To 
two, for lives, and the life of the furvivor, and to the lawful 
iſſue of the ſurvivor; but in the caſe of the death of either 
without ifſue, to the ſurvivor in fee, they took a joint eſtate 
for life, with ſeveral contingent remainders in fee (4). To one 
for life, remainder to truſtees, to ſupport contingent remain- 
ders; and after the deceaſe of Deviſee, to the heirs of his body, 
is a life eſtate with a veſted remainder in tail, the word © heirs” 
of his body, being of limitation (i). Of a real eſtate. to one, 
after an executory Deviſe to the heirs male of the body of 
another, and limited on default of ſuch iſſue, is a good ex- 
ecutory Deviſe, veſting either in poſſeſſion on the death with- 
| out iſſue; or as a remainder on ſuch death leaving iffue (#). 
A Deviſe after a failure of iſſue, or heirs of a particular per- 
ſon, without any previous limitation, is void in its creation (J). 
If after a preceding limitation to ſuch iſſue, or heirs, it is not 
void; a Deviſe of perſonalty to a particular perſon, and the 
heirs of his body, will paſs all the inheritance (2). A prior 
Deviſe may operate as a condition precedent (). To one 
and the heirs of his body in default of iſſue to another, 
if the teſtator ſurvive the firſt Deviſee, who leave iflue, 


(a) Burr. 477. (5) Id. 418. | (5) Id, 424. (4) Id. 428. (e) Id. 430. 
Cf) Id. 108g. (g) 1 Term 389. (5) Doug. 725, (i) Id. 323. 00 Id. 
470. {/) Id. 488. * Ie, 884. () Id. 74» | 

they 


19 


mey take nothing, and the ſecond limitation will imme- 
diately veſt on the teſtators death (a). A Deviſe found- 
ed on a ſuppoſed pregnancy, creating an intereſt between 
her and the children, with benefit of ſurvivorſhip to her, 


ſhe ſhall, though not nn take the whole as a ſurvivor 


(5). 
DISCONTINUANCE 

Cannot be worked by a ſecret feoffment in tail, under a 
naked poſſeſſion ; a fine with proclamations, by the tenant in 
tail, will diveſt the reverſion, and diſcontinue the remainder 
in tail, ſo as to force the remedy by formedon (c). A fine levied, 
purſuant to deeds of leaſe and releaſe, in the ſame term; 
and after a marriage, in conſideration whereof the ſettlement 
was made, were all deemed one conveyance ; the mos. the 
fine W the deeds (4). 


DISFRANCHISEMENT. 


The return of amotion muſt ſtate preciſe facts, manner, 
and cauſe; and if irregular, there ſhall be reſtitution (e). A 
PRE and infufficient allegation, need not be traverſed (/. 


DILAPIDATIONS. 


An action may be maintained for them, by prebendal houſe | 


2 the prodecetior (C). 
DISSEISIN 


ls a uſurpation of the feudal relation (4). A judgment in 


ejectment will follow the title; a ſecret feoffment, under a 
naked poſſeſſion, by tenant in tail, with intent to make a 
tenant to the frecite, cannot to the advantage of feoffor work 
a Diſſeiſin; and the true owner may chuſe whether he will 
conſider it a Diſſeiſin (1). | 


DISTRESS. 


Cattle of the plough are liable to be diſtrained for the poors | 


rate; this being in the nature of an execution, ſeveral diſ- 


(a) Doug. 325. (6) Id. 65. + (e) Burr. 711. (4) 14. 713. (s) Id. 731. 


(7) 14, 741. (g) 2 Term. 630, ( Burr, 107. (1) Cowp. 701, 
S | | treſſes 
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LJ 
treffes are not to be allowed; but it is to the advantage of 
the tenant, to allow a ſecond, on a miſtake by too ſmall a 
Diſtreſs on the former (2). Cafes of exemption, are horſes 
at an inn, at a farrier's ſhop, bringing goods to market, at a 
wharf, warehouſed for exportation, in the hands of a factor, 
or carrier, wool in a neighbour's barn, cloth at a weaver's, or 
taylor's ſhop; not exempted, are goods left at an inn, car- 
riages in a common livery ſtable (5). Goods fraudulently fold 
out of market, to avoid the toll, cannot be diſtrained for ſuch 
toll (). Mortgagee may diſtrain before actual poſſeſſion; and 
ina notice for ſale of the diſtreſs, under the 2 W. & M. c. 5. 
it need not be ſtated, when the rent became due (4); Mate- 
rials in the hands of aſſignees, of a bankrupt, under a con- 
viction, ſubſequent to the aſſignment, under the commiſſion of 
bankruptcy (e). A diſtreſs is not incident to the caſe of a fee 
farm rent, but by 4 Geo. II. c. 28. ſ. 5. giving it for a rent ſeck, 
| paid three years, within twenty years prior to that ſeſſion ; or, 

in future, to be reſerved upon leaſe (7). After an agreement, 
_operating as a ſurrender of the leaſe, the right of a Diſtreſs 
thereby created will ceaſe (g). Implements of trade, not 
actually in uſe at the time, are diſtrainable, if there be no 
other Diſtreſs ; things affixed to the frechold, are not liable 
(4). Nor things delivered in a courſe of . as cloth in a 
__ s ſhop (7). | 

| 'DISTRINGAS: 

Iſſues returned, may be ſold under the 10 Geo. III. c. 50. 
and, at all events, the coſts of the writ, are to be Pre there- 
out (K). | 

DIVISION 

Of a county; is analagous to county and riding ; and this is 
the conſtruction of the word, under an act, giving the moiety 
of a penalty to the treaſurer of the Divikon.; ; it cannot be 
applied to the different parts of a county, in which the magiſ- 
trates, are acting under one general commiſſion (/ ). 


(=) Burr. 588. (4) 1d. 1500. ( Cowp. 661. (4) Doug. * © 14. 
355. . 604. (2) Id. 441. (5) 4 Term 565, (i) Ib. 569. (4) 


2726. (J) 4 Term 224, 459+ DON ATIVE | 


on UW Wy 


1 
DONATIVE. 
The party is in full poſſeſſion, immediately on nomination, 


and may maintain an action for the rents and profits (a); but 
not when twice augmented, unleſs with biſhop" 8 licence (5). 


EAST INDIA COMPANY. 


Their ſoldiers are ſubject to military law, by 27 Geo. II. 
c. 29. They are inliſted for a ſtipulated time; their commiſ- 
ſioned officers are general, and indefinite, and they cannot 


reſign (c). Reſolutions on the conſtruction of their charter 


parties * Copies of their transfer books are evidence (2). 


. ECCLESIASTICAL COURT. 2 1 
In an action for a diſturbance, their ſentences are e 


; cluſive evidence of a right to a pew (/). 


EJECTMENT 


Is a favoured remedy ; and in ſuch proceeding the court is 
liberal in amendments (g). Antient demeſne, ſupported by 
affidavit, is pleadable by leave of the court (4). From a plain- 
tiff living in Ireland, ſecurity for coſts is required ; and though 
the trial has been directed by the chancellor (1). But this 
right to ſecurity, by ſubſequent determinations, has been mo- 
dified (+ ). The new defendant, in a rule of reply, is intitled 
to judgment of non- pros; but not to coſts, unleſs the leſſor 
is joined in the rule by conſent (2). Surrender of chambers, 
in an inn of court, with the aſſent of the ſociety, in order to 
a ſale, will paſs the eſtate to a purchaſer, notwithſtanding his 
death, without admiſſion; and an ejectment may be min- 
tained by the ſociety, on a ſurrender to them or their treaſurer 
(). The ſurrenderee may recover on a demiſe between ſur- 
Tender and admittance, before the latter; the ſurrenderor is 


"a mere ' truſtee (2). The death of a defantunt, after iſſue 


joined, muſt be ſuggeſted on the roll, and proceedings awarded 
(a) 1 Term 403. (5) Ib. 404. (ce) Burr. 2420. (d) Doug. 259. 0%0 id. 


372. J); Term 639. (g) Burr. 144, 1161. (50 Id. 1047. (5 Id. 1177. 


(4) vide Coſts. (/) Black, 753. | bas i Term 393. (=) Ib. 600. 
to 
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to the ſurvivor (2) Irith deſcriptions are good after the ver · 
dict (5). For a meſſuage or tenement, will be good after a 
verdict (c). On the abſconding of the tenant, the declaration 
may be affixed on the door; and a rule will be ordered to 
ſhew cauſe for judgment (4). If perſonated, on ſerving the 
declaration, judgment will nevertheleſs be ordered, unleſs 
tenant ſhew cauſe (e). On abſconding, and the delivery of the 
declaration to the ſervant, a retroſpective rule will be granted 
(/). The tenant cannot defend, by any eſtate making part 
of the leſſors title (g). The judgment and execution, muſt be 
according to the plaintiff's title; and therefore can never work 
a diſſeiſin (4). When at the ſuit of an heir, the day of the de- 
miſe, on the death of the anceſtor, is good (1). An execu- 
tion ſued after the death of leſſor, relates to the teſte (H). Poſ- 
ſeſſion is delivered on the ſhewing, and the peril of the plain- 
tiff (7). The production of the deed, in poſſeſſion of leſſor, 
is indiſpenſible; ; and when the deed is in court, the notice to 
produce it, is immaterial (n). For part of the king's high- 
way, an Ejectment may be maintained by the owner of the 


ſoil (%%. On a judgment, whether by default or not, the te- 


nant is concluded from the time of the demiſe ſtatcd (o). An 
infant cannot conſent to an iſſue; in caſe of infancy, the court 
will not permit the poſſeſſion to be changed, without notice 
from the tenant ; and without impoſing -particular terms, as 
that no unſatisfied term, or truſt eſtate ſhall be ſet up, the 
defendant ſhall admit the plaintiff ſeized, and will direct the 
tenant to pay coſts, for not giving notice of the Ejectment 
(4). The guardian of the leſſor may undertake for coſts (). 
An infant reverſioner, leaſing from year to year, cannot eject, 
without the uſual notice (7). The defendant may plead the 
Juriſdiftion (5). The leſſor can never defeat his own deed for 
peaceable enjoyment, and for further aſſurance (7). He can 
never impeach his landlord's title (u). The landlord may be 


60 Burr. 365. (3) Id. 624. (c) 1 Term 11, (4) Burr. 1116, (e) Id. 
1181. (J) Id. 1116. (e) Cowp. 46. (4) Burr, 111. (i) Wilſon 274. (e) 
Burr. 1971. (/) Id. 2673. tn) Id. 2448. (=) Id. 143. (e) Id. 667- 
(p) Id. 1997. (g) Cowp. 128. (7) 2 Term 159. (5) Black. 197. (7) 
Cowp. 597. () Black. 1259. 5 Es | 5 | 


admitted. 
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admitted co-defendant (a). And in this cafe, the plaintiff 
muſt prove his tenant in poſſeſſion (5). The tenant failing to 
give the mortgagor notice of an Ejectment, is not within the 
11 Geo. II. c. 19. ſ. 12. ſubjetting the tenant to a penaity for 


negligence (c). By a rule, dated in 1654, an attorney cannot 


be leflee in Ejectment, which was intended againſt main- 
tenance (d). An action for the meſne profits, may be in the 
name of the leſſor; and antecedent to the demiſe, length of 
occupancy, and value, muſt be proved (e). An agreement, 
before marriage of the wife's eſtate, to be ſettled, ſigned by 
both, but not ſealed, ſhe diſpoſes thereof to the huſband, he 
ſurvives, and deviſes, his deviſee cannot prevail againſt her 
heir (f). New trials are not granted on every flip (g. Eject- 
ment will lie for prebendal ſtall, after collation (4). The land- 
lord having once made an affidavit'of the arrears of rent to 
ground his Eje&ment, purſuant to 4 Geo. II. c. 28, If the 
tenant bring Ejectment againſt ſuch landlord, he will not be 
bound to produce an affidavit of ſuch arrears; and if no diſ- 
treſs, in ſupport of the former Ejectment, all regularity wall 
be preſumed (7). Tender of rent previouſly, is ſufficient to 


ſtop the proceedings (4). Twenty years adverſe poſſeſſion, 


will bar the right of entry, without pleading the ſtatute; and 
on a ſpecial verdi&, the right' of entry ſhould appear on the 
day of the demiſe (/). An unſatisfied term cannot be ſet up _ 
by one tenant in common, againſt another; nor can a formal 
truſt term, be ſet up againſt the real owner (m). A ſecond 
mortgagee, without notice of the prior mortgage; with an 
aſſignment of the term to attend, the inheritance, and all the 


| deeds, may recover againſt the firſt mortgagee : with the firſt. 


and beſt title, equity will not interfere; but a prior incum- 


brancer, may call for the legal eſtate, and ſatisfy himſelf of 


any other incumbrances, which were unknown to the ſecond 


mortgagee at the time of the loan (2). The ſurrender of a 
ſatisfied term may be preſumed ; but an unſatisfied term raiſed 
for ſecuring an annuity cannot, and which may be ſet up as 


(a) Purr, 1293. () Wilſon 220, (e) 1 Term 647. (4) Doug. 450. () 
Burr. 667. (J) 2 Term 684. (g) Burr. 1255. (+) Wilſon 1. (i) Burr. 
619. (4) Black. 746. (7) Burr, 119. (#)1 Term 759. () Id. 755. 
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a bar to the heir, claiming even ſubject to the charge; on a 
tenancy from year to year, during the pleaſure of both parties, 
the perſonal repreſentative of the tenant, may declare for ſeven _ 
years, the term not being concluſive (a). The trial of the 
title, is effected by the common confeſſion of leaſe, entry, 
and ouſter; this bars a non-ſuit, and will be equivalent to an 
actual entry, except in the caſe of a fine; to avoid the conſe- 
_ quences of which, an actual entry muſt be proved (5). A 
mortgagor can not ſet up the title of a third perſon, to bar the 
leſſor (c). Truſtees are not allowed to diſpute the poſſeſſion 
with the ce/fue que truſt (d). The truſtee of a term, without 
notice of an agreement for a leaſe, previous to the creation of 
the term, may recover againſt a tenant holding under ſuch 
agreement (e). An equitable, or legal eſtate, in the cęſue que 
truſt, will not preclude a recovery, by the truſtees, under a 
will (/). A leaſe, under a power, made in prejudice of the 
remainder man, found in the cuſtody of the leſſor on his death, 

among his deeds, will found the preſumption of the ſurrender 

(). The clerk of the rules is to enter all rules; and the 
rule for judgment muſt be taken away, within two days after 
the end of the term, in which the Ejectment ſhall be moved 
(). A deviſee, out of poſſeſſion, may, by leave, defend as 
landlord, under 11 Geo. II. c. 19. (i). A parol agreement, to 
leaſe for four years only, creates a tenancy at will; and if not 
determined, previous to the day of the demiſe laid, the plain- 
tiff cannot recover (4). After the expiration of the tenant's 


leaſe, he may ſhew the expiration of his e _ (. :: 


ELECTION 


Once made, to proceed civilly ; the party ſhall not be al- 
lowed to proſecute by information (). Money given to be 
laid out on land, or on government ſecurity, is generally in the 
Election of of the party, except in the caſe of a charity, be- 

cauſe one of the alternatives is unlawful (1). If the nomi- 


(a) 2 Term 684. (3) Burr. 1897. (c) 1 Term 759. 4) Was, 1901, 
Doug. 605. (+) 1 Term 735, 750. (0 Hen. Black. 447. (f) Burr. 
126, (5) 4 Term 1. (1) 4 Term 122. (4) Ib. 680. (/ * 1b. 682. (m) 
Burr. 720. () Cowp. 467. 
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nation of a pariſh clerk is in the rector, by conſent of the 


veſtry, a majority ſhould declare the Election (a). Muſt be 
made | Mrs et ſemul (b). 1 


ENEMIES OF THE KING, 


By the common law, the ſubject is intitled to properly 
taken from the aue in time of war (c). 


ENTRY. 


An actual Entry is neceſſary to avoid a fine (d ). The con- 
| ſtruction of the 4 Geo. II. is, that where there is no ſtipula- 
tion for an entry without a demand, it is unneceſſary, if there 
be ſix months rent in arrear, and no ſufficient diſtreſs, other- 
wiſe the demand is eſſential (e). Once made to avoid a fine, 


need not be repeated (7). It 1 1s not requires, to avoid a a fine, 


without proclamations (Z). 


EQUITY 


Conſiders that which is, as done (+). In Bona fide pur- 
chaſes it follows, not leads the law (7). After the forfeiture 


of a mortgage, the equity of redemption is noticed in a court 


of law, as in the caſe of an action againſt the mortgagee we 
rent, before he is in actual Poſſeſſion (20. 


EQUITABLE ESTATE. 


The legal intereſt deſcending ex harte materna, and the equit- | 


able ex parte Hiaterna, or vice verſa, the former merges in the 
latter (1). 5 
| ERROR. 


The court will ſupport a judgment on the merits (). 
Error, contrary to the records, is not aſſignable (u). In favor 


of a judgment, every preſumption will be made not contrary. 


to the record (o). If the defendant has bound himſelf not to 
bring any writ, he cannot avail himſelf of manifeſt Error (). 


(a) Burr, 1878, (4) Wilſon 12. (e) Id. 213. (4) Doug. 466. (e) Id. 
468. (F) Wilſon 90. () Id. 48. (4) Cowp. 467. (i] Doug. 22. (#4) 
Id. 443. ()) Id. 741. (a) Burr. 1791. (=) Wildn 85. & Id. 255. 
(2 Hen. Black. 8 | . 
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The allowance is ſuperſedeas; the object of the notice is to 
ſtay proceedings on the judgment, or bring the party into 
contempt (a). If the Error aſſigned, is on a miſtake in form, 
an amendment below is allowable, during the pendancy of 
the writ of Error (5). Freſh bail muſt be given on an amended 
writ of Error, in the King's-Bench ; but for want of ſuch 
bail, an execution muſt not iſſue of ovuith (c). Bail muſt be 
given on a writ of Error, in the King's-Bench, on a judgment 
in debt on a ſingle bond; or upon an obligation for payment 
of rent; or on any Contrast ſued in the courts of Weſtmin- 
ſter, by 3 Ja, I. c. 8. A bond given, as a collateral ſecurity, 
for payment of a compoſition, is within the ſtatute (4). On 
a judgment in debt, founded on a prior judgment, bail is not 
required; this is a caſus omiſſus, on an undertaking to pay the 
debt and coſts on affirmance, proceedings will be ſtayed until 
the final affirmance in parliament (e). The bail muſt be put 
in within four days after final judgment, without regard to the 
time of ſervice, or allowance of the proceſs, which has rela- 
tion to the ſigning of final judgment (f). In the caſe of 
bankruptcy, the bail cannot ſurrender their principals; nor 
are they intitled to any relief (g). On a writ of Error, upon 
a judgment grounded on ſcire facias, which is a perſonal 
action, bail is required (3). The court will not ſtay the ex- 
ecution, on the ground of a writ of Error, brought on a 
judgment of non-ſuit (). The defendant in Error cannot 
tranſcribe (#). Judgment, in recovery, on the death of 
vouchee, before the return of the writ of ſummons, is er- 
roneous (2). On recovering Judgment, on the bribery act, 

no damages are given (m). A remittitur of the damages be- 
yond the ſum laid, will be directed, on paying the coſts of 
the writ of Error (u). One executor ſueing out a writ of 
Error, on an ejectment againſt three, is bad (o). In eject· 
ment, the court compelled the plaintiff in Error, to enter into 
a rule, not to commit waſte pending the writ (4). And in 


(a) Burr. 340. (6) Doug. 109. (e) Black. 1067. (4) Burr. 746. (e) Id. 
1549. (J) 1 Term 280. (2) Ib. 624. (5) Black. 1227. (1) Hen, Black. 
432. (4) Wilſon 35. ( Id. 42. () Burr. 2429, 2490. (=) Hen. Black. | 
643. (e) Wilſon _ (p) E Burr. 1823. | t 
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ejectment, the bail juſtify i in double the rent (a). When brought 


by the plaintiff, on a judgment, from an inferior court, on the re- 


verſal, the ſuperior court will proceed to judgment; but if the 


writ be at the inſtance of the defendant, the ſuperior court pro- 
ceeds no further than the reverſal (4). . On ſuch proceſs, the 
ſuperior court will only examine into the juriſdiction of the in- 


ferior court; and if they appear judges de facto, their authority 


will not be queſtioned (c). On a writ of Error from the King's- 
Bench, in Ireland, the tranſcript of the record is ſufficient, 
which on the affirmance is ſent back; the like praQtice pre- 
vails on a writ of Error in parliament ; but on a judgment in 
the Common. Pleas, the King's-Bench awards the execu- 
tion (4). There muſt be a rule for the aſſignment of Error 
to ground a non- pros (e). Verdicts are taken favourably ; and 
if poſſible, the court will collect the intention, and mould 
them into form (F). The party proſecuting a writ, for the 
reverſal of his own judgment, will be compelled, by rule, to 


aſſign Errors within a reaſonable time; and here the common 


method of ſcire fatias quare executionem non, or ad audiendum 
errores would be improper (g). It does not lie from the court 
in the city of London, to the King's-Bench, though it does 
from every other corporation court (4). Scire facias quare en- 
ecutionem non, ſued by the ſurviving executor, on a judg- 
ment, at the ſuit of both, without * the death of the 
co-executor, is s regular (7). | | 


ESTATE. 


In a conveyance to uſes, remainder to the heirs male of the 
body of the grantor, who afterwards being tenant in fee ſim- 
ple, deviſed ſame with a remainder to the heirs male of his 


own body; his grandſon was in by deſcent (. Expreſs 


words of limitation, are neceſſary to paſs the inheritance (/). 


The word itſelf will paſs it, unleſs againſt intention (m). A 


charge by will does not make the heir a purchaſer (). 


(a) Burr, 2502. (6) Id. 2490. (e) 2 Term 97. (4) Comp 843. (e) 
Burr. 1772. (J) 1d. 698. (g) Id. 773. (5) Id. 777. (5) Id. 1791. 0 
Burr. 2628, (/) Dong. 734 ( 2 Term 656. (2) Black. 22. 
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The heir of a ſurrenderer of a copyhold ; ſuch ſurrenderer 


being the heir apparent only, and ſurrendering in the life- 


time of the anceſtor, is not ſtopped from his claim againſt the 
ſurrenderee, although the ſurrenderer ſurvived his anceſtor (a). 


A perſon bound by covenant, founded on a ſuppoſed right 
to a patent machine, to uſe it in a certain way, is not eſtopped 


from pleading that the invention is not new, that the party 


was not the inventor, and conſequently from ſhewing it void, 


becauſe there is no ſufficient conſideration to bind the co- 
venant (2). But in an action, by the aſſignee, againſt the 
patentee, he would be eſtopped by his own deed from ſhew- 
ing theſe facts; in general, the grantor by his deed is. eſtop- 
ped, but not a truſtee. for the public (c). The plaintiff in 


error is not eſtopped from ſhewing the death of vouchee, ; 


before the return of the writ of ſummons G ). 


| | | ESCAPE. 
The action depends on 13 Ed. I. c. II. & 1R. IT. c. 12. 


ER 


and is maintainable in the name of the perſonal repreſentative, 
on a judgment obtained in the ſame character (e). An affi- 


davit of an involuntary Efcape may be qualified, that it was 
without the knowledge of the marſhall or warden of the 
priſon (/). It has been ſaid that the jury are bound to give 
the whole debt in damages, ſed quere (g). If bailiffs carry their 
priſoners out of their liberties, they are liable (4). A volun- 
tary return of the priſoner is equal to a recaption, if pleaded 


(). The defendant cannot take advantage of error in pro- 


ceſs below (. On meſne Rey the debt muſt be proved 
under the peril of a non-ſuit (7). | 


ESSOIN DAY, 


Is the firſt day of the term; the quarto die oft being in- 
dulgence, and therefore pleading a writ ſued out between 


(a) 3 Term 365. 60 2 Term 438. (c) Id. 441. (4) Wilſon 13. („ 


2 Term 126. (/) Black 1059. (g] 2 Term 125, (and title debr ante) (5 
a Term 5, (i) Ib. 126. (4) Wilſon 255. (7) 4 Tum 611; 
thoſe 
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thoſe days is nought (a), They are not allowed in perſonal 
actions, nor where a corporation is to defend (4). An Eſſoin 
caſt for any perſon ſeen in court, is void; it re 4 be caſt by 
an attorney (7). | 


| ESTRA Y: 
"Trefpald | is the proper form of action for working i it 4 . 


EVIDENCE. 


Every man ſhall be bound by the Evidence produced by 
himſelf, though not the beſt (e). A conviction for a penalty, 
muſt ſtate the examination, and ſwearing of the witneſs to 
have been in the defendant's preſence (). An adminiſtrator 
may either plead, or give a retainer in Evidence (g) Where 
the. executor takes no benefit, he may prove the teſtator's in- 
ſanity (2). And is competent Evidence, though liable as 
executor de jon tort (1). An acting executor in truſt, may 
prove a will (&). The written acknowledgment of an agent 
employed to buy goods, will prove the delivery (2). An affi- 
davit may be read in Evidence, on a judgment by default (n ). 
And when filed, in conſequence of any motion,. may be read, 
| at the trial, without proving it ſworn (2). After the an- 
nuitant's death, parol Evidence, as to the redemption of it 
on terms, will not be received (o). On the bribery act, it 
will be ſufficient to prove the declaration ſubſtantially (½). The 
order of reſtoration of a burgeſs, and proof of having acted 
as ſuch is ſufſicient; the order will relate to the original right, 
and is Evidence in ſupport of a vote on an election, prior to 
the order (q). All acting, in violation of an alledged cuſtom, 
cannot diſprove it (7). The manner of conducting a particu- 
Jar branch of trade at one place, is Evidence at another (3). 
A ſingle admittance is ſufficient to ſupport the cuſtom of a 
deſcent to the youngeſt nephew (z). On a breach aſſigned that 


(a) 3 Ter 185. (5) 2 Term 16 (c) Wilſon 165. (4) 1 Term 12. (e) 
Doug. 752. (J) 1 Term 125. (e) Burr. 1383. (4) Doug 134. (5) Id. 
136. (4) Black 365. (7) 3 Term 454. (n) 2 Term 203. (#) Black. 
1190. () Hen, Black. 659. (p) Burr. 1586, 2276. 00 TER 503- ie 
Doug. 359 (7) Id. 492. () Wilſon 63. 
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the defendant had not uſed a farm in a huſband-like manner, 
but had committed waſte ; Evidence that it was not uſed in a 
huſband-like manner, is no proof of waſte (a). On a co- 
venant to build within a limitted time, and an averment that 
the contract was performed; Evidence that the time was en- 
larged by parol, will not ſupport the declaration (2). On a 
conviction for killing game, every ſpecific qualification need 
not be negatived, under 22 & 23 Car. II. (c). A corrupt 
agreement for forbearance, till one of two days, at the op- 
tion of the borrower, muſt be pleaded in the alternative; and 
if ſtated as an abſolute forbearance, till one of thoſe two day 85 
the plea is not ſupported (4). The date of a writ will avoid 
the fictitious relation of a declaration with a general memo- 
randum (e). The certificate of the auditor of the Duchy of 
Lancaſter, like the indorſement by the proper officer of the 
enrollment of a bargain and ſale, is Evidence of the enroll- 
ment of a duchy leaſe (J). In debt for an eſcape, the ſhe- 
riff's return will prove the delivery of the writ to him; and 
the name of the bailiff marked on it, will ſhew the authority 
by which he acted (g). The writ of execution is no Evi- 
dience of a judgment to affect a ſtranger ((% An acceptance 
of rent, in the abſence of other proof, will prove a tenancy 
from year to year; but this may be rebutted, by ſliewing no- 
tice to quit, previous to ſuch acceptance; in an ejectment, a 
notice to quit has been held preſumptive proof of ſuch te- 
nancy (7). A demiſe of a particular deſcription of the pre- 
miſes, will not paſs a cellar underneath in the poſſeſſion of a 
third perſon, and the party, by his deed, will not be eſtopped 
from ſhewing the fact; the particulars of the demiſe are al- 
ways matter of Evidence (&). Matter of defence happening 
after the action brought, may be given in Evidence, under the 
general iſſue in actions admitting ſuch ſpecial matter in Evi- 
dence (/). Exemptions from a penal ſtatute, is Evidence un- 
der the general iſſue (n)“. Hearſay is no Evidence, except in 
he caſe of the declaration of a dying man, after his death (2). 


(a) 3 Term 307. (3) Id. 592. (c) 1 Term 125. (4) 3 Term 531. ( 
Burr 2243, (/) Doug. 57. () Cowp. 63. (b) Doug. 41. (i) 1 Term 161. 
| $4) Ib. 701. (00 Doug. 105. (=) Black, 230. (2) Burr, 1255. 
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The general declarations of parents ernste are nt 
Evidence in proof of baſtardy ; but of legitimacy they are; 
parents may prove the marriage or legitimacy of their chil- 
dren; entries in family bibles, and ſuch like, are admiſſible 
(a). Alſo the declarations of tenants, after their death, to 
ſhew that premiſes were pareel of a certain occupation (5). 
Alſo the confeſſion of a forgery by a dead witneſs (c). The 


refuſal to produce a licence on the hawkers and pedlars act, 


9 & 10 W. III. c. 27. ſ. 8. will ſupport a conviction for trad - 
ing without one (4) A correſpondent who has never ſeen 
the party write, may notwithſtanding diſprove it (e). Juſtifi- 
cation under a right of common hindered by plaintiff's dig- 
ging, to which there was a replication de ixjuria ſua frofiria 
abſque tale cauſa, and iſſue thereon ; the plaintiff cannot give 


evidence of a ſufficiency of common left (/). Whenever the 


ſheriff, or his officer, juſtify under a writ of feri facias, in an 
action, at the ſuit of the ſtranger to the writ, an office copy 
of the judgment muſt be proved (g). By a magiſtrate in falſe 
impriſonment, for a bailable offence, the plaintiff - under the 
general replication of de injuria ſua, Sc. cannot give in evi- 
dence a tender and refuſal of bail; the replication muſt be 
ſpecial (4). Plea of juſtification, ſtating a public highway, 
leading from, and to a certain place in, through, over, and 
along the locus in quo, to a certain other highway leading from 
and to a certain place, will be ſupported, by thewing that the 
way in queſtion, led from the terminus a quo, over the locus in 
quo, to a different way leading from the terminus ad quem (i). 
Indecency, is no objection to the admiſſibility of Evidence ne- 


ceſſary to the determination of merits, otherwiſe of a volun- 


tary wager concerning the ſex (&). The purchaſer of a libel, 
in the ſhop of a known common bookſeller, will prove the 
publication (2). A marriage in fact, muſt be proved in actions 


for criminal converſation, and in proſecutions for bigamy (m). 
On an aſſumpſit for debt, a note is evidence (#). The ac- 


knowledgment of one, of ſeveral drawers, of a joint and ſe- 


(a) Cowp. 591. (3) 2 Term 53. (e] Black. 346. 4 Burr. 1476. * 


Black. 384, (J) Burr. 13985, (g) Id. 2633. (&) Black. 1165. (#) Hen. 
Black. 351. (#4) Cowp. 736. (J) Burr, 2688. (m) Id. 2059. (») 1d. 375. 
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veral promiſory note, is Evidence in a ſeparate action againſt 
any, and will take the caſe out of the ſtatute of limitations 
(a). For non· reſidence, that the defendant did act as parſon, 
ſuch as receiving tythes is ſufficient, without proof of admiſ- 
ſion, inſtitution, and induction (5). A new conditional pro- 
miſe, on a ſpecial agreement to pay an old debt, under a ge- 
neral account of infimul comfutaſſet, may be proved; yet the 
Condition not being performed, ſuch promiſe is only Evidence 
of the old debt, which the defendant may prove paid, and 
thereby avoid the promiſe, by ſhewing it audum factum c). 
Parol evidence will not be received to ſatisfy records (d); nor 
to explain the intention in cancelling a will (e). It is ad- 
miſſible to rebut the reſulting uſe to the conuzar of a fine, 
always preſumed to be levied for his uſe ; but may be encoun- 
tered by contrary Evidence (f). May be given by a pauper 
to prove the actual value of his eſtate, on a queſtion of ſettle- 
ment (g). Parol objections to a will, may be encountered by 
the ſame Evidence (A]. Cannot be received in ſupport of a 
claim for additional rent, beyond the ſtipulation in a written 
agreement for a leaſe (i). Verbal declarations of an aucti- 
oneer at a ſale, are no Evidence againſt the printed conditions 
(H. Prima facie Evidence is good till repelled (2). A clear poſ- 
ſeſſion of twenty years is Evidence of a fee (n). On the poſ- 
ſeſſion for the laſt ſeventy years, on the production of an ori- 
ginal leaſe for a long term, all meſne aſſignments are preſumed 
(1). For the penalty on the poſt-horſe act 27 Geo. III. c. 26. 
the plaintiff's appointment from the treaſury need not be 
proved; that the defendant has accounted as farmer is ſuffi- 
cient (o). A licence need not be ſhewn in an action againſt 
the innkeeper, the fact painted over his door is ſufficient ( +) 
It is a queſtion, whether the declaration of a pauper, after his 
death, is not Evidence to ſhew the ſettlement? If two juſtices 
take his examination, touching the ſame, but do not remove 
him, and he afterwards die or become inſane, it is a queſtion, 


(a) Doug. 629. (5) 2 Term 635. (e) Hen. Black. 68. (4) Burr. 2270. 
(e) Cowp. 53. (/) Doug 26. (g) 3 Term 474. (4) Black. 60. (#) Id. 
1249 (#) Hen. Black. 289. (7) Burr, 2688. () N 597. (=) Black. 
1228. (o) 3 Tem 632, (4) Ib, 637. | 

whether 
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whether upon the ente, two other juſtices may not make 
the order of removal (a). In civil actions, the party muſt pro- 
duce adeed, though it make againſt himſelf (5). - A deed from 
the oppoſite party will be taken to have been duly executed 
(). On a ſubpena duces tecum, an officer is not bound to pro- 
duce public books for the determination of a wager (4). That 
a man has not been heard of for ſeveral years, is Evidence of 
his death, in proof of a pedigree (e). A member of parlia- 
men, on motion to be diſcharged on privilege, muſt produce 
the return of his electon (/). Parſons need not prove their 
reading articles, till compelled by contrary Evidence (g). In 
gui tam actions, for extortion, judgment muſt be proved, it 
{tated as the foundation of the writ (4). On proof of aſſetts, 
on filene adminiſtravit pleaded, the defendant may ſhew judg- 
ment of other debts previous to the action (7). In an action 
to recover double the value of the goods removed, to elude a 
diſtreſs, an averment on the 11 Geo. II. c. 19. ſ. 3. of a par- 
ticular ſum due for rent, need not be proved preciſely as laid; 

nor is the notice of a diſtreſs, ſtating a different ſum due ma- 
terial; but if a conſtituent part of a title, the allegation muſt 
be correct (4). So in the caſe of contracts, where the decla- 
ration, as laid, muſt be proved (2). Deductions are no ſett off, 
and may be given in Evidence (n). On the ſtatute of limi- 
tations, an ambiguous letter from the defendant will be left to 
the jury (:). A bond of thirty years old is no evidence, with- 
dut ſome indorſement, or mark of authenticity appear (o). 

The cuſtom of tithing in an adjoining pariſh, is no Evidence 
of a cuſtom in another, unleſs laid as the cuſtom of the 
county; nor of one manor, that of another (+). On the 
ſtatute of uſury 12 Ann, c. 16. for the penalty, part paid in 
money, and the reſidue in goods, taken as caſh, will be ſuf- 
ficient Evidence (9). Sentence of expulſion ynappealed from, 
on an indictment, for an aſſault, on a tellow-commoner i in the 


0 3 Term 707. 0 Burr 2489. (ch 2 Term 41. (4) Ib. 616. (e) Black. 
404. (Y Id. 788. (g) Id. 852. (+) Id. 1101. (i) Id. 1105, (4) 3. Term 
643. () Ib. 645. (m) Burr. 2134. (a) 2 Term 760. (e) Mack 532. 9 
Cowp. 807, Doug. 495. (7) Hen. Black, 283. | 


pant 


. 01 

univerſity, is concluſive on both (a). On a wager reſpecting 
the reverſal of a decree, an unſtamp'd copy of reverſal, is 
ſufficient. (5). An implied revocation of a will, may be re- 
butted by. every ſort of Evidence (c). If the attendance of 
a ſubſcribing witneſs to a bond cannot be procured ; proof of 
the defendant's hand writing, and of ſuch witneſs, will be 
ſufficient (4). A witneſs is not bound to anſwer ſo as to ſub- 
je& themſelves to penalties (e). May refreſh his memory by 
a book orpaper, if he can afterwards ſwear to his recolleCtion, 
otherwiſe the original muſt be produced (f). A man having 
ſold his debt, is a good witneſs to prove the bankruptcy (g). 
Having given a bond for payment of money, underſtood as 
an indemnity for election expences, he cannot give Evi- 
dence for the defendant in any action for ſuch expences 
(4). On a miſe joined on a writ of right, every thing except 
a collateral warranty, may be given in Evidence; the cuſtom 
of a manor, apparently antient, delivered down with the 
court rolls, though not ſigned, is Evidence in favor of a 
deſcent within it (i). A pariſh conſiſting of ſeveral hamlets, 
and ſeparate church-wardens, a certificate granted by ſome, 
deſcribing themſelves officers of the pariſh at large, is Evi- 
dence' to ſhew them ſo of the particular hamlet (H. In the 
production of papers, no diſtinction is made between civil and 
criminal proceedings; in neither, is the party bound to a pro- 
duction againſt himſelf, except in the caſe of a deed, after a 
notice to produce, other Evidence may be given to ſhew their 
contents; even in criminal caſes, notice ta the attorney, or 
agent, is ſufficient ; a ſtranger to a corporation, 1s not intitled 
to an inſpection of their books (7). Where the right to the 
ſoil is in iſſue, entries written by a former ſteward, is admiſſi- 
ble to prove receipts for ſatisfaction for the treſpaſs (m). So 
are entries of the receipt of money, by the officers of one 
townſhip, to bind the other as to the portion (2). Contem- 
Poraneous uſage, may be received in conſtruction of a charter 
(o). In treſpaſs, pleading that an antient meſſuage and land, 
(a) Cowp. 315, (3) Td. 17. (e) Doug. 39. (4) Id. 89, (e) Id. 572. 
(/) 3 Term 749. (g) Black. 1273. (5) Hen. Black. 303. (i) Wilſon 420. 
(#) plea 1:21 ( 19 Burr. 2489. (m) 4 Term 514. G1 Ib. 669. (e) Ib. 821. 
were 
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were immemorially parcel of, and a cuſtomary tenement of 
the manor, and cuſtomary. right in the tenant thereof, imme- 


morially, of common; the plaintiff may prove that the build- 
ing was modern, and not on the antient ſcite (a). Of ſimo- 


niacal preſentation cannot be received againſt an action for 


uſe and occupation (2). The rolls of a manor will ſhew a 


courſe of deſcent, without any perſon taking under it (c). 
Judgment of ouſter againſt a corporator will affect all deriv- 
ing title under him (4); Entries of the receipt of rent by 


a third perſon, will not jhew the identity of land; general 


rights may be proved by traditionary Evidence, yet a parti- 
clar fact cannot (e). A. pariſh certificate of thirty years ſtand- 
ing will prove itſelf ({f). In trover, by the aſſignees of a 


- bankrupt, againſt his fraudulent bill of ſale, his admiſſion of 
its execution before the commiſſioners, will diſpenſe with the 


Evidence of the ſubſcribing witneſs ; the production of the 


deed, by the defendant, brings the queſtion within the general 
rule before mentioned (g). The examination of a pregnant 
woman, is Evidence at the ſeſſions, on an order of filiation 


on the putative father, under 6 Geo. II. c. 31. and uncon- 
tradicted, on her death, will be concluſive (4). The gazette is | 


general Evidence of all acts of ſtate. That no proſecution has 
been inſtituted for ſimilar offences, is no anſwer (1). The 
journals of the Houſe of Lords, are Evidence of the king's 
anſwer to an addreſs (k). Articles of war, printed by the 
king's printer, is Evidence of ſuch articles (/). An averment 
in a declaration, on 8 Ann, c. 19. againſt the maſter for not 
inſerting the true conſideration of an indenture of apprentice- 
ſhip, ſtating that he put himſelf apprentice, may be proved 
by the part executed by the defendant (),. The declarations 
of a bankrupt, of the motives of his abſence, are Evidence 
in an action, by the aſſignees againſt a creditor, to prove the 
act of bankruptcy (=). If the defendant rely on a certificate 


under a ſecond commiſſion of bankruptcy, without having 


paid fifteen ſhillings in the pound, the plaintiff may produce 


(a) 5 Tem 2. (6) Ib. 4. (e) Ib. 26. (4) Ib. 66. (2) Ib. 2 Y Ib» 
259. (2) 1b. 366. (6) Ib. 373. () w. 436, 0) Ib. 445. (7) 1b. 446 
5 () Ib. 465. () Ib, 512, 2 

; e 
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[ 106 ] 
the proceedings, under the firſt commiſſion, without proof of 
the trading, and other uſual formal facts (a). By the mutiny 
act, two Juſtices may examine a ſoldier as to his fettlement; 
and are to give him an atteſted copy of the examination, and 

he is to give it to his commanding officer, to be produced When 
required, and is hereby made Evidence, and no other copy is 
(5). The name, the hand- writing, and the jurat ſubſcribed by 
the maſter is ſufficient to ſhew an anſwer in chancery ſworn; 
the non-identity muſt be repelled by the defendant 0. 


EXCISE. 


© The clauſes of Amend under ſuch laws are alen gene- 
rally (4). On a conviction by two juſtices for an offence, un- 
der 25 Geo. III. c. 72. ſ. 9. againſt printing cotton before mea- 
ſured, no appeal to the ſeſſions will lie (eh. The bounty al- 
lowed on the exportation of ſtrong beer, is governed by the 
price of barley, at the port of exportation, and not an 
average price J). The ſtock is liable to the candle duty, 
although in the hands of the aſſignees under a commiſſion of 
bankruptcy; alſo for the penalty for non-payment thereof, 
although conviction be ſubſequent to the bankruptcy (g). A 
mandamus will lie to the commiſſioners, to compel a permit ; 
the revenue officers will not be prevented by the court from a 
ſeizure of goods in diſpute; a dealer in foreign wine, muſt 
- previouſly take out his licence, and enter his warehouſe, be- 
fore his ſtock is laid in; acting contrary, is not intitled to a 
permit (4). If on a ſubſequent day, more is found in the 
warehouſe, than was warranted by the permit, under Geo. II. 
c. 23. 1. 7. the party is liable to a penalty of twenty pounds, 
and the loſs of the whole; and it will be a fair inferrence, 


that all was brought i in, on the ſubſequent day, unleſs re-butted 


(z). A permit, dated nine o'clock in the morning of one 
day, giving one hour for the removal from a certain ſtock, 
and two days more for delivering it into the ſtock of another, 


expires at ten in the morning of the ſecond day (). 


(a) Term 655. (6) Ib. 704. (e) Burr. 1789. (A) 2 Term 5 10. (e) 
Ib. 504. . (7) Coup. 66. 2 Doug. 395. () W g 381.1 ue en 


* 8 EXCH EQUER. 
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| EXCHEQUER. 
A writ of error from the King's-Bench, cannot be quaſhed 


” 


in the latter court (a). The writ will not lie in actions de ſcan- 


dalis magnatum (2). Only a tranſcript of the record is ſent ; 
intereſt bs never allowed of courſe, but on affirmance of the 
judgment, the maſter has been directed to compute it from the 
time of ligning final judgment to the time of taxation (c). 


| EXCLUSIVE | 
And incluſive, vide after and from (d). 


EXECUTORY CONTRACT, . 


While Executory, money paid on an illegal em | mt | 


be rocurgred back (e). 


EXCEPTIONS. 


4A rejeftion of evidence in the great ſefſion of Wales, which 
on a writ of error was deemed admiſſible, a wenire de novo will 


be en into ** next Engliſh county (Y. 1 
EXCHANGE. 


| Where the lands lie in the ſame county, each may make his 
entry without livery of ſeiſin by parol ; if in a different county, 
it muſt be by deed; in the latter cafe the parties have no free- 
hold until entry, and the claim muſt be made during their 
lives H). Can only be between two (#). 


EXEMPTI ON. 
A preſcriptive right from ſerving on juries, is not taken 


away by any ſtatute (). The crown may exempt particular | 


perſons from ſerving the office of conſtable, or any other 
office under the crown, provided there be a ſufficient number 


to ſerve the office (#). 


(a) Doug. 339. (50 Id. 477 (e) Ib. 724. Title l Bail, and Intereſt (4 


Title Hue and Cry. (e) Doug. 452. (J) 2 Term 125, (8) Wilfon 941. 
(5) Black. 936, (5) Doug. 179. (#) 1 Term 686, 
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the proceedings, under the firſt commiſſion, without proof of 
the trading, and other uſual formal facts (a). By the mutiny 
act, two juſtices may examine a ſoldier as to his ſettlement; 
and are to give him an atteſted copy of the examination, and 
he is to give it to his commanding officer, to be produced when 
required, and is hereby made Evidence, and no other copy is 
(5). The name, the hand- writing, and the jurat ſubſcribed by 
the maſter is ſufficient to ſhew an anſwer in chancery ſworn ; ; 
the non-identity muſt be repelled by the defendant (c). 


| EXCISE. 


The clauſes of referrence under ſuch laws are taken gene- 
rally (4). On a conviction by two juſtices for an offence, un- 
der 25 Geo. III. c. 72. ſ. 9. againſt printing cotton before mea- 
ſured, no appeal to the ſeſſions will lie (e). The bounty al- 
lowed on the exportation of ſtrong beer, is governed by the 
price of barley, at the port of exportation, and not an 
average price (f). The ſtock is liable to the candle duty, 
although in the hands of the aſſignees under a commiſſion of 
bankruptcy; alſo for the penalty for non-payment thereof, 
although conviction be ſubſequent to the bankruptcy (g). A 
6 nnn will lie to the commiſſioners, to compel a permit; 
the revenue officers will not be prevented by the court from a 


- Feizure of goods in diſpute; a dealer in foreign wine, muſt 


previouſly take out his licence, and enter his warehouſe, be- 
fore his ſtock is laid in; acting contrary, is not intitled to a 
permit (4). If on a ſubſequent day, more is found in the 
warehouſe, than was warranted by the permit, under Geo. II. 
c. 23. ſ. 7. the party is liable to a penalty of twenty pounds, 
and the loſs of the whole; and it will be a fair inferrence, 
that all was brought i in, on the ſubſequent day, unleſs re- butted 
1640. permit, dated nine o'clock in the morning of one 
day, giving one hour for the removal from a certain ſtock, 
and two days more for delivering it into the ſtock of another, 
expires at ten in the morning of the ſecond day (V). 


(a) 5 Term 653. () Ib. 704. (c) Burr. 1189. (aA) 2 Term 3 10. (e) 
Ib. 504. (7) Oowp. 66. 2 Doug: 395. oP 2 Term 381. 1 l 


251, (4) Ib. 255. EXCHEQUER. 


E 3 
EXCH3BEOUER. 


A writ of error from the King's-Bench, cannot be quaſhed 
in the latter court (a). The, writ will not lie in actions de ſcan- 
alis magnatum (&), Only a tranſcript of the record is ſent 
intereſt is never allowed of. courſe, but on affirmance of the 
Judgment, the maſter has been directed to compute it from the 
time of fi igning final judgment to the time of taxation 0. 


EXCLUSIVE 0 


And incluſive, vide after and from (. HY IX 


EXECUTORY CON TRACT. 


While Executory, money paid on an Illegal mn ws 
be recavered back (9) 


EXCEPTIONS. 
A rejection of evidence in the great ſeſſion of Wales, which 


on a writ of error was deemed admiſſible, a venire de novo will 


be awarded into un next en county Y. | 8 


EXCHANGE. 


Where the lands lie in the ſame county, each may make his 
entry without livery of ſeiſin by parol; if in a different county, 
it muſt be by deed; in the latter cafe the parties have no free- 
hold until entry, and the claim muſt be made during their 
lives (g). Can only be between two (4). 


EXEMPTION. 
A preſcriptive right from ſerving on juries, is not taken 


away by any ſtatute (i). The crown may exempt particular 


_ perſons from ſerving the office of conſtable, or any other 
office under the crown, provided there be a ſufficient number 


to ſerve the office (X). 


(s) Doug. 339. (5) Id. 337. (e) Ib. 724, Title Bail, and Intereſt () 
Title Hue and Cry. (e) Doug. 452. (J) 2 Term 125. (g) Wilſon 941. 
(5) Black. 936, (7) Doug. 179. (Y 1 Term 686. | 


' EXTENT 


7 


r OT act 4 


411 
72 
2 
1 
IS 
> 6s 
$ - 
FEA 
57 
"2 
Fx 
* 
by 2. 
5 = 
w LVL 
KH 
\ 
4 
«417 
5 3, 
7 
- 
> 
WI &. 
3 
Cl 
4 
, 
155 
25 
* 
* 
* 
N 
F. 
> 
3 * 
. 
1 5 
* 
7 4 
£< | 
< 
13% 
24 
W 
85 
4 
IF 
Vo 
LS” 
1 
$5 4 
3 
bY 
83 
2 
4 
29 
5 
"4 
77 
watt 
ws 
13 
Is. 75 
2 
N 
1 
1 
TR 
+ 
| 0-3 
933 
4 
e 
1 
5 
N 
— 
| 4 
. 
* Nt C1 
7 
1 
bt 
* 
{ 358 
a 
\ 
15% 
iS 
Mis 0 
* 
Tr 
N 
7 4 
28 
$14. 
:4J0 
8 * 
1 
* 
1968 
Eh + 
LH 5 
my 
2 
17 
T0 
= = 
1 
78:24 
- FE 
4 
2 
49.7 
= 
2 55 
% 4608 
4 
W 
1 
. 
19 
MF » P 
: 
* by 
Nd & 
7 
N 
"Ti 
„ 
x”) 
RB 4 % 
*3 BE 
33887 
* 7 = 
3 
"HY 
4 * 
0h 
5 N 
e 
8 
1 
© $4537 
LARS 
IS 
„ 
5 
4 * 
1 
of FF 
2 
1 
9 
"+ FB 8 
* * 
* 9 
+ me 
Saks > 
Sy - 
Fa . 
Pu * 
St #14. 
N 
* 
1 
. "03 
* i * 
* 
Bog 
Fz 5 
" 7 
$40 
wy 
1 
9 
e 
* 
1 
1 
450 
4"? 
i 
j 
i* 
? on. 
59 
64 
XY 
. 
Ft 
” 
1 
ER 
17 
78 
0 
: 
1 
4. » 
2 k 
13 
N. 


4 
J 
| 
$ 4 
: 
i 
s 
h. 


* 
4 
* 
bo, 
i 
i 
* 
TAL 
ry 
7 
* 
5 = 
-4 o 
4 
& % 
es | 
ES 
75 
F 
Ba 
1 
8 
* 
29 
SA 
* 
x: 
5 
#4 
® .F 
þ + 
\- 
% 
cv 
A 
4s 
2 
4 
+ 


4 
F L 
Ly, 

&s 

15 
of 

75 

24 

; 

2 

17 

75 

5 

v3 

9 50 

7 * 

jo 

5 

— 

* 

204 

; 

5 

— 

„ * 
* 
il ö 
— 

Ky 

[L 

& ; 

Mm 

aX 

7: 


1 
1 
4 


—— 


[ 10 ]_| 
Le EXTENT 
Teſted ſubſequent to · the aſſignment under a commiſſion of 


bankruptcy, will not affect the property (a). A Feri facias 
and ſeizure thereon, will be preferred to an Extent, with a 


teſte lablequent to the ſeizure (5). 


EXECUTOR. 


On a plea of filene adminiſtravit, the defendant may give in 
evidence, the covenant of the teſtator to pay a ſum of money 
due to him as truſtee (c). The action will ſurvive for money 
due on a contract executory ; but where from the cauſe of 
action, it is neceſſary to declare in treſpaſs vi et armis et contra 
Facem it will not ſurvive; although trover and actions on the 
cuſtom of the realm, againſt common carriers, as ſuch, will 
not lie againſt executors, yet by a variation in form, the cauſe 
will ſurvive; where the act was beneficial to the teſtator, his 
aſſetts ſhall be reſponſible (d). Where. an executor, by ſub- 
mitting to an award, has made himſelf perſonally reſponſible, 
he cannot afterwards plead flene adminiſtravit (e). The right 
of an executor is founded on the will ; and the poſſeſſion of 
him is therefore conſtructive from the teſtator's death (J). If 
a creditor, and another are made executors and the creditor 
neither proves the will, nor acts, he may recover againſt the 
acting executor (g). On pleading payment of a bond debt, 
without pleading ene adminifiravit, a verdict againſt him will 
operate as an admiſſion of aſſetts in an action on the judg- 
ment; but with ſuch plea he would only be anſwerable for 
aſſetts as they ariſe (4), Before probate, he may demiſe (1). 
After pleading the general iſſue, and ſpecially covering aſſetts, 
he may withdraw the former, on payment of caſts of that 
plea only (c). An executor may declare as ſuch, on a bill of 
exchange indorſed (/). They ſhall pay coſts on dicontinu- 
ances, and for knowingly bringing falfe actions (n). An execu- 
tor de ſon tort, can neither retain, nor diſcharge himſelf by a 


(4) Doug. 398. (3) 4 Term 402. (e) Burr. 1380. (4) coup. 377. 
(o) 1 Term 693. J) Id. 480, (g) 3 Term 557. (5) Ib. 685. (i) Black. 694. 
(#) Id. 1275. (J) 1 Term 487. () Burr. 1451. 


delivery | 


100 J 


delivery of the property to the rightful executor, ſubſequent, 
to action (a); but on a previous delivery, may plead lene ad- 
miniſtrauit (H). He cannot be ſued in the county court (c). 
What acts amount to an executorſhip de ſon 7ort, is a queſ- 


tion of law; the jury only find facts (4). Taking poſſeſſion of 


goods, on a void bill of ſale from the inteſtate, will amount 
to ſuch an act (e). May, in his own name, maintain an 
action for an eſcape on an execution, founded on a judgment, 
obtained by him as executor (7). In covenant, the judgment 
muſt be de bonis teftatoris (g). Such judgment is amendable 
(4). On a perſonal demand againſt him, it is not (1). Aſ- 


ſetts will ſupport a promiſe to pay a legacy; in which caſe | 


the judgment will be de bonis frofirirs (k). The plea of a 
judgment, recovered on a fingle contract to a bond debt, 
muſt aver ſuch recovery was before notice (/). A retainer 
may be given in evidence; and actions of covenant are equally 
liens (). Civilians hold that a renunciation cannot be re- 
tracted ; but common lawyers hold the contrary until probate 
granted (2). The right of an executor, and his own, per- 
ſonally, cannot be joined, although the goods never were in the 
actual poſſeſſion of an executor; he may recover, nor is it 
material whether the converſion be ſtated. before or after the 


death of a teſtator (o). A declaration founded on a promiſe . 
made by the defendant in his repreſentative character, cannot 
be joined with counts on promiſes made by the teſtator, be- 
cauſe the former would go to the excluſion of certain pleas, 


and to a different judgment (4). The payment of money 
in the repreſentative character, by miſtake, is the foundation 
of an action in his own right (). The property of the teſ- 
tator, is not liable to an execution againſt the executor in his 
own right (r) At law the fund is not debtor, but the per- 


fon of the repreſentative in reſpect of aſſetts (5). But if the 


_theriff ſell ſuch goods, without notice, the ſale ſhall ſtand (7). 


(a) 2 Term 587, (6) Ib. 396. (e) Doug. 250. (4) 2 Tetm « 97. (ey 
Ib 587. (J) 2 Term 126 (g) Burr. 2155. (+) Id. 2731. () Coup. 
289. (t) Id. 292. (0) 1 Term 690. () Burr. 1383, (2) Id. 1463. () 
2 280, () Ib. 347. 91 Ib. 505. (7) Ib. 621. (J Ib. 637. (7 
Ib. 64. 
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EXECUTION. 


An informal return to the writ of cafias ad ſalisfaciendum, 
will render the proceſs voidable only, but in meſne proceſs it 
is void (a). On an elegit, the ſheriff may deliver one moiety 
of the whole (5). On a writ of error, brought by one, on a 
judgment againſt two, the other cannot be charged in execu- 
tion, till the record is remitted, and on motion the writ of 
error would be quaſhed (c). Unleſs bail be regularly put in, 
the execution will ſtand (4). The execution muſt correſpond 
with the judgment; but ſuch writ was on motion amended, 
as to one, who did not join in a writ of error, and therefore 
was not liable to the coſts (e). On a ſimple contract, the 
coſts of a levy are borne by the plaintiff; and, therefore, on 
the ſheriffs overcharge is the party grieved, under 29 Eliz. c. 
4. but in caſe of a penalty, the legal expences may extend to 


the ſum in judgment; and, therefore, after the plaintiff is 


fatisfied, if there be any overcharge, the defendant is the 
party grieved (f) Money levied on an execution, at the ſuit 
of a defendant in another writ, is property in the ſheriffs hands 
leviable on ſuch other writ (g). The rights of different plain- 
tiffs having ſeveral executions, are determined by a priority of 
delivery to the ſheriff, without any regard to any priority of 
ſeizure by any of his bailiffs, they being his ſervants ; their 
akts are his, touching the execution of proceſs (4). But if the 
ſheriff incautiouſly execute a bill of ſale, under a ſecond ex- 
ecution, he may thereby render himſelf bound to ſatisfy both 
to the extent of ſuch ſale (i). The ſtatute of frauds, ſecures 
the poſſeſſion of innocent vendees; but as to the reſt of the 
world, the goods are bound, from the delivery of the execu- 
tion, to the ſheriff (). A judgment more than a year old, 
muſt be revived to prevent ſurprize; unleſs the delay proceed 
from the defendant (7). On a queſtion, touching the property 
of goods ſeized, it has been ſaid, by Lord Kenyon, that the 
ſheriff may impanel a jury to try the right, which will, at all 
| events juſtify him (n). One creditor may be lawfully pre- 
(a) Burr. 1187. (6) Doug. 456. (c) 2 Term 737. (4) Ib. 44. (e) Id. 
739, (f) Ib. 148. (g) Doug. 219. (4) 1 Term 729, (i) Ib. 731, (4) Ib. 
729- 0 _ 660. * 4 Term 648. | 
ferred 


1 41 ] 


ferred to another, by the. debtor's voluntary act; the words 
bona, in 13 Eliz. c. 5. apply only to caſes whers. poſſeſſion is 
not delivered, or in colorable tranſaktions merely (a). 


EXPOSITION OF WORDS. 
The repetition of the word county refers to the margin (3). 


. = 
Advancing his principal money, when in deſperate circum- 
ſtances, is no fraud on the creditors (c). The owner may re- 


tain againſt the party in poſſeſſion of the bill of lading, with. 


a general indorſement, till delivery and before ſale; if there 
be any contrivance between the Factor and a ſtranger ; the 


owner may follow the goods, on a bona fide ſale by the factor 


at ſea; his vendee will be intitled to the bill of ſale without 
actual delivery (2). The factor has a lien on all goods con- 


ſigned to him from his principal, for incidental expences, and 


the general balance (e). When ſurety, he has a lien on the 
price of the goods (7). When authorized to ſell in his own 
name, the buyer will be his debtor, though he is not anſwer- 


able to the principal, yet the principal may receive and diſ- 
charge the debt, it would be no defence to the buyer that. 


the principal was * debtor (g). 


rack 


Is a title to a pew ; and if annexed to a meſſuage, i is cas 
ferrable with it; may be for exchanging pews, there cannot 
be a gift of a pew without one (4). 3 


FALSE IMPRISONMENT. 


Although the act be at firſt lawful, yet if aggravated 79 
cruelty, the action for it will be even againſt a ſuperior officer 
(i). In pleading a juſtification, under meſne proceſs, ſued 


* 


out by the defendant, if ſtated that it was ſued out on an 


affidavit to won: to bail, it will be ſufficient, without ſhewing 


(0 5 Term. 238. 0 Black. 846. (e) Burr. 940. (4) Id. 2051. (4) 
Id. 494. OW Cowp. 251. () Id. 255. (5) 1 Term 431. (4) Ib. 536. 
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t u 
the cauſe of action (a). And it will be ſufficient that the 
bailiff re- took the priſoner, before the return of the writ, not- 
_ withſtanding his voluntary eſcape (3). If without any infor- 
mation, a juſtice iſſues his warrant maliciouſly, the remedy is 
by action of treſpaſs, and not caſe (c). Here the immediate 
adt of impriſonment proceeds from the defendant; but when 

in conſequence of any information, caſe is the proper wer 


(2) 
FALSE PRETENCES, 


Within 30 Geo. II. c. 24. muſt be with intent to defraud, 
and may conſiſt of a miſrepreſentation in future; when con- 
. veyed by words ſpoken in another's preſence, aQing in con- 
cert, they are both guilty (e). 


FATHER 


Cannot maintain any action for * his daughter, 
while in the ſervice of a third perſon (). | 


FENCES 


The owner of the fee out of poſſeſſion, i is not 3 to 


; keep up ruinous Fences ; but the occupier will be reſponſible 
to the party damaged, by action on the caſe (g). 


FEME COVERT. 


If the gain credit on pretence of being ſingle, ſhe will not 

be diſcharged from an arreſt (4). If being ſole, ſhe convey 
the profits of an eſtate, already in truſt for her uſe, to a married 
woman, for her ſeparate uſe, without the intervention of truſ- 
tees, and afterwards marry, if the truſtees, without notice of 
ſueh conveyance, pay the profits as uſual, the huſband of the 
grantee cannot recover againſt the other huſband for money 
had and received (1). She-cannot be ſued as a Feme Sole, 
| unleſs ſeparated, with a fixed certain allowance, by way of 
maintenance (#). | 


(a) 3 Term 183. (4) 3 Torm 172. (e) Ib. 225, (4) Id. 231. fe) 3 
Term 98. (J) Burr. 1350, 0 4 Term 318. (5) 5 Term 194, (i) Ib 
434. e 


| FEOFF MENT 


Trl 
| FEOFFMENT ve 
Operates immediately on the poſſeſſion ; is an inſtrument of 


mere form, and therefore, under it the wife will not be in- 


titled to dower (a). If the tenant exfarte materna, make a 
Feoffment to the uſe of his own maternal heirs, and the Feoffee 
reinffeoff him expreſſly to the uſe of thoſe heirs, yet the re- 
inffeoffment ſhall enure to the Nee heirs (5). 


FEES. 


The proſecutor i is not bound to pay them, for conveying 2 
convicted priſoner into another county, to be put into a 
pillory (c). Juſtices in ſeſſions cannot fix the fees of arreſt on 


procefs out of the ſuperior courts (4). None due for _— 


tion in returning a writ of Habeas Corius (e). 


FEE FARM RENT 
- Is one fourth of the value, at the time of the * (Y. 


5 FELON T- 
Receiving goods belonging to a veſſel in the me 
knowingly ſtolen, under 2 Ged. III. c. 28. f. 77. (g). Al- 
though unneceſſary in the commitment to ſtate the act felo- 
nious, unleſs it ſufficiently appear that a felony was com- 
' mitted, the party muſt be bailed (). Setting fire to a parcel 
of unthreſhed wheat, is no felony, within 9 Geo. I. c. 22. (7). 
If the charge be not with an aſſault, with a felonious intent, 
within 7 Geo. II. c. 21. the party is intitled to be bailed (&). 
It is no felony, within 8 & 9 W. III. c. 26. ſ. 6. to put off 
diminiſhed money, unleſs ſtated to have been unn di- 
miniſhed (4). 
FISHERY 


May be prferibed for, by a ſubject, in the ſen (e ). 


FINK. - 
Parol evidednce will rebut the reſulting uſe to the conuzor, 


00 Burr. 117. (6) Doug. 745. (e) Cowp. 726. (4) 3 Term 417, (0% 
Ib. 165, (/ Doug. 605, (f) 2 Term 77. (6) Ib. 255. (9D. ”_ (#) 
$ =o 169. (/) Ib. 217. () 4 ra 


i 


[ 14 1, 


in favor of the conuzee (a). The Fine and deed to Ale or 


lead the uſes, are only one conveyance (4). In proving it, 
evidence muſt be given, that the conuzor was in poſſeſſion, 
and received rent (c). Levied by a copyholder, continuing in 
poſſeſſion, will be void as againſt the lord (4). The court has 
refuſed the alteration of a Fine, from Trinity Term to Mi- 
chaelmas Term then next (e). When once the five years 


allowed to an infant, to make his entry to avoid a Fine, the 


time continues to run, notwirnſtanding any. ſubſequent rn 
2 05 | Tat | 
18-1») FORFEITURE. -- 

Of a public-office, may be incurred, from wilful non- 
attendance, and marked negligence (g). Felons goods veſted 


in the crown, are not liable to his debts (4). A corporation 


cannot, without the authority of parliament, make laws to 
incur a Forfeiture (5). The tenant for life, and the remain- 
der man, Joining in recovery, will ereate none, provided the 
act done is conſiſtent with the eſtate conveyed without fraud, 
14 Eliz. c. 8. (0. A ſeizure under the navigation act, 12 Car. 
II. c. 18. by a governor of a foreign evuntry belonging to 
Great-Britain, is not the ſubject of an action * treſpaſs, the 
property by the ſeizure, being divefted (4). A record of con- 
demnation for ſmuggling is a good defence, to an action for 
the price, even without notice of any fuch proceedings in the 
Exchequer; alſo a ſeizure for ſmuggling without condemnation 
(m). On a ſeveral conviction for diſturbing a diſſenting con- 
gregation, under 1 W. & M. c. 18. ſeparate penalties are in- 
curred (2). Where a condition is annexed to a grant of a 
life eſtate; againſt charging with incumbrances ; a deed at- 


tempting ſuch charge, being void, will not operate as a fore | 


| . (9): 


(a) FR 24. (9 1d. 45. (%) Cowp. 622, 95 Term 162. (=) Wilſod 
251, (f) 4 Term 300. (g) Burr. 1999. ( Doug. 527. (i) 1 Term 118, 
_ 44) Ib. 738. (/)s Term 132, () Ib. 117. () 1b. 542. (e) Ib. 6414. 
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| FOREIGN ATTACHMENT 
May be given in evidence to ſhew the payment of money 


{a). Money directed to be paid by virtue of proceſs from 
the 1 _—_ cannot be attached in the hands of payee (4 . | 


' FOREIGN COMMISSION. 


The place of making a contract, is to be conſidered, unleſs 
made with a view to another kingdom ( | 


| FOREIGN LAWS, | 
Wim "ow to their exiſtence, muſt be proved as facts yy . : 


' FORGERY 


Of a bill of exchange, even on unſtamped paper, is a ca- 
pital felony, notwithſtanding 20 Geo. III. directs that the in- 
ſtrument ſhall not be received in evidence, unleſs duly ſtamped - 
(e). Any perſon of the ſame name, e with a fraudus 


lent ene is guilty of forgery (0 


FORCIBLE ENTRY. 
Actual and e force, will ground an indictment ( PE 


FRAUD. 


A purchaſe, with knowledge of ae c h is a Fraud as 
to goods; the 13 Eliz. c. 5. does not ſtrike at voluntary con- 
veyances, but only ſuch as are fraudulent ; that, and 27 Eliz. c. 4. 
are not to be conſtrued in favor of creditors, to the prejudice 
of third perſons ; neither a valuable conſideration, nor poſſeſ⸗ 
ſion, will be ſufficient to take the deed out of the ſtatutes, un- 
leſs bona fide (). Any ſecret agreement between the vendor 
and a third perſon, touching a further ſum to .be paid for 
goods unknown to the immediate buyer, for ſuch third perſon 

will be fraudulent; a promiſe by a third perſon to pay the 
debt muſt be in writing; and whether before, or after the de- 

| e of * there i is no difference ( (2). The words of the 


"i ' Wilſon | 207. (6) 4 Term 312. (e) Black. 258, (4) Cowp. 
174. (e) 2 Term 606. (J 4 Term 28. (g) Bur, 752. 4 Comp. 434+ 
(i) 2 Term $0, © 


12 EN . ſtatute, 


| 7. 118-7]. 
ſtatute, 29 Car. II. are, © that no action ſhall be brought, 
whereby to charge a perſon on any ſpecial promiſe, to anſwer 
for the debt or default of another, unleſs the agreement on 
which ſuch action is brought be in writing” (a). A parent 
agreeing 'to give a child a marriage portion, yet does not ex- 
echte, nor is party to the articles, but ſets his name as a wit- 
neſs, he is ſtill bound (5). A promiſe to pay damages by a 
third perſon, upon the plaintiff agreeing to withdraw the re- 
cord, is not within the ſtatute of Frauds (c). But a promiſe to 
pay the debt of another in conſideration of a ſtay of proceed- 
ings is, the difference is, it was quite uncertain as to the 
queſtion of damages, whether any would be recovered (4). 
An agreement to leave money by will need not be in writing 
(e). A ſurrender of a leaſe for years, may be in writing, 
without deed, ſealing, or ſtamp (f). Fraud will vitiate, 
though the principal take no part, he is bound 5 1 the acts of 
His agent (g). | = on 
| ' FREEHOLDER. 
Since the abolition of the military tenures, little is left but 
the name G9 A Freehold cannot commence in futuro (5). 


GAMING. 


A bin of exchange, although drawn abroad, if made with 
a view to the laws of England, for money won at play, will 
be void; contracts and ſecurities, for money won at play, are 
void, even in the hands of an innocent indorſee, by 16 Car. 
II. c. 7. f. 3. but the contracts ſo far as relate to the money 
lent to play with are good; they were, probably, deſignedly 
omitted (t). Qui tam action for the plaintiff, and the poor 
of the pariſh ; the right of the latter, cannot be controverted 
after verdit ; a common informer cannot have damages for 
the detention of the debt; where the action may be in the 
name of either, judgment may be affirmed or reverſed in part 
(/). Playing at bowles, will not make the party a vagrant (n. 


( a ) Cowp. 227. (3) Wilſon 118. (e) Id. 30g. (0 Id. 94. (=) 14. 227. 
Y. 26. (g) 4 Term 39. (+4) Burr. 107. (i) Wilſon (4) Bury, 
1078, Dong: 614, 715. (1) Burr. 2048, (m) Comp. 36. | 

TY ::-2&A 


1 

A foot race is a game, within 9 Ann, c: 14. and one running 
alone is within the ſtatute (a) Alſo, betting at a horſe race, 
for more than ten pounds; if lawful on the one fide, and unlaw- 
ful on the other, neither can recover (5). Premiums paid for 
inſurance in the lottery may be recoyered back, though the 
winnings cannot (c). To recover money loſt at play, the re- 
medy is not penal; a new trial may therefore be granted; if 
the company never part, though dinner intervenes, the fitting 
is conſidered as entire (4), The boundaries of a manor, can 
never come in queſtion under theſe laws (e). The 27 Geo, III. 

c. 1. prohibiting the juſtices from any juriſdiction concerning 
the gy _— to the ſtate lottery (). : 


| GAME. 
The lord of a hundred, or a cannot grant a de- 


Fo putation to kill game; the information for killing it, muſt ne- 


gative all the qualifications in 22 & 23 Car. II. c. 25. (g). On 
that ſtatute, not being the eldeſt ſon of an eſquire, or others 
of higher degree, is good (4). The lord's Game-keeper, may 
carry a gun out of the manor (/). A ſurgeon is not an infe- 
rior tradeſman, within 4 & 5 W. & M. c. 19. ſ. 10. ſo as to 
render him liable to full coſts on a ſhilling conviction (&). The 
diploma of a doctor of phyſic, from Scotland, is no qualifica- 
tion, nor from either of the Engliſh univerſities (/). That the 
defendant acted as Game-keeper, under one-claiming right to 
grant a deputation, is no defence (m). 


GRAN D JURY 
' Ought not to conſiſt of more than twenty-three (2). 


GLEANING 
As a right, is not founded on law (o). 
(a) comp. 281, (6) Black. 706. (c) Id. 1073. (4) Id. 1226. : (e) 
4 Term 681. (J) 5 Term 338. (2) Doug. 27. (5) Id. 45. (i) Wilſon 


387, (4) Id. 70. (1 1 Term 44- 9 5 Term 19. () Burr. 1088. (o) 
Black. 31. 


HACKNEY 
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HACRKNEx COACHMEN, 


Under 10 Geo. III. c. 44. ſ. 7. a juſtice of the peace, af: 
ter conviction; for refuſing to go with a coach, may immedi- 
. ately commit the offender to the houſe of correttion, * he do 


not pay the penalty (a). 


12 HAND WRITING. 0 . 
A clerk of the poſt- office, accuſtomed to inſpect franks, 
may be examined touching the imitation of hand writing (5). 


| . HABEAS CORPUS. | 
The bail may bring a man from the Savoy after their ſurren- 
der; the commitment is to the marſhal, with orders for a re- 
delivery to the Savoy priſon-keeper (c). If in the cuſtody of 
the marſhal; the priſoner muſt be brought up to be bailed (4). 


Ihe return at chambers of ſuch writ, will not be affected by 


the commencement of the term (e). A peer is compellable to 
pay obedience thereto (7). The court will not interfere with 
a priſoner of war (g). In caſe of a priſoner's infirmity, me- 
dical aſſiſtance will be inſtantly directed (4). The inſpection 
of a lunatic will be granted on a proper caſe (i). The court 
is bound to ſet an infant free from improper reſtraint (&). A 
debtor in execution may be brought up to give evidence (7). 
The huſband may bring up his wife; but the court may re- 
Fuſe to deliver her to him, and will protect her going from the 
court (n). The Common Pleas have a juriſdiction; but not 
in the caſe of a commitment by the Houſe of Commons (7). 
Habeas Corfius cum cauſa, will remove an information qui tam, 
in the Sheriffs Court below, into the King's-Bench, unleſs 
ſigned by the judge; the officer is not bound to any obedience 
in ſome caſes (0). A return, that the perſon had not at the 
time of receiving the writ, nor ſince had the body of the 
party detained in his cuſtody, ſo that he could not have the 
party, &c. was holden a bad return, and an attachment iſſued (). 


(a) 4 Term 447. (5) Id. 497. (e) Burr. 339. (4) Id. 46. (e) Id. 
480, 542, 606. (J) Id. 632. (g) Id. 765, Doug. 403+ () Burr, 1099. (i) 
Id. 1363. (4) Id. 1436. (7) Id. 1440. 0 Id. 1991. (9 Wilſon 188. 


00 Comp. 383. (5 5 Term 89. | | 
HAWKERS 
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HAWKERS AND PEDLARS 


A ſingle act, will not make a ſelling without a licence (4). 
The linen manufacture of Scotland, is Sohil the act of union; 
and a wholeſale dealer there, is not compellable to take out 
a licence to trade in England (2). Only one horſe licence is 
required for travelling with ſeveral beaſts; a conviction for 
trading, without a licence, is good (c). They cannot expoſe 
their goods to ſale, in any part of a market-town, but the 
public-market place, under 29 Geo, III. c. 26. ſ. 16. 17 (4). 


HEADBOROUGH. 


A younger brother of the Nn is liable to ſerve 
the office (e). 
 HERIOTS 51% 


Are not aſſeſſable to the poor rates ( f ). 


HERBAGE AND PANNAGE; + 


If not lying i in occupancy, 1 is not the ſubject of an F Ha 
ment (g). 
HEIRS 

When conſtrued thoſe of the body, and of pid (4). 
When of purchaſe (i). The legal intereſt, deſcending exparte 
materna, and the equitable exparte fiaterna, the latter will 
merge in the former, and follow that line (H). The heir male 

muſt unite both characters, when he takes by purchaſe (7). 
Io diveſt the heir, there muſt be a compleat diſpoſition to 

another (). Lands in fee ſimple, mult deſcend to the heir 
of the whole blood of the perſon laſt OE ſeized (0). 


HIGH WAY. | 6 
"oh conviction of a pariſh, conſiſting of two diſtricts, 
bound ſeparately to repair, will affect the diſtrict really bound, 
even without any notice of the indictment; and the court will 
grant a ſpecial mandamus, to rate the diſtrict bound to repair, 


p (2) Burr. 613. ® 1d. 1317. 00 14, 1472. (4) 4 Term 273. (e) 1 
Term 679. (J) Burr. 991. (g) Doug. 291. (5) Id. 326. (i) Id 488. 
© 8 741. (J) Wilſon 20. (m) Cowp. 661, Doug. 734. (#) Wilſon 526. 


to 


- 


1 
to relieve the other Fn the fine * impoſed and levied 
(a). If the inhabitants, who were bound by preſcription, be 
expreſily exempted from the duty by a road act, the burthen 
devolves, by the common law, on the reſt of the pariſh (5). 
The truſtees of the road, are not bound to repair fences, 
unleſs directed by the act, even though they have been re- 
| pairing them for ſome years (c). A certiorari will remove a 
preſentment, though proſecuted by a different juſtice who 
preſented, provided the preſenting juſtice is conſenting (d). 
The owner of a ſoil may recover a Highway by ejectment; 
ſubject to the paſſage, change, or alteration of the freehold, 
mult be by writ of ad quod damnum (e). Indiftments on this 
ſubject are conſidered liberally (/). Timber and ſtane car. 
riages, laden with a ſingle piece, excepted out of the general 
Highway act, but not of the turnpike (g). The diſtrict of a 
pariſh indifted, ought to ſtate the n and liability; the 
preſentment by a juſtice on view, under 5 Eliz. c. 13. ſ. 9. is 
traverſible generally (4). The place muſt appear in a preſent- 
ment to be lying within a pariſh, otherwiſe it will not be 
bound to repair (1). The right of two juſtices, to widen 
turnpike roads, under the general turnpike act, 13 Geo. III. 
c. 78. extends to ſuch parts as are repairable ratione tenuræ; and 
in caſe of diſobedience, are liable ta fummary proceedin gs 
below, or to an indiftment (k). | 


HIGH BAR MONEY, 


Payable on certain motions, and on all "HY ſworn i __ 
court; and is applied to charitable uſes (2). 


HORSE MATCHES 


For leſs than fifty pounds, unleſs at N ewmarket, or Black 
Hambleton, are prohibited by 13 Geo. II. c. 19. ſ. 5. Twenty- 
five pounds a fide, is a match for fifty pounds (m). If the en- 
trance money is to be paid for the ſecond beſt Horſe, and it 


(a) Bur. 2511, Doug. 405. (5) 2 Term 106. (e) Ib. 232. (4) n. 
260. (e) Burr. 143, 147, 465. (J) id. 2092, 2 Term 106. (g) Burr. 

8 (5) 1d. * (i) ure, (4) Id. 648. (/) Burr. 867. (a) 
2633. | : 8 ö 


1s 


tw } 


is doubtful on the wording of the term, whether all the 
money paid, at the entering each Horſe, is to be conſidered 
as entrance money; it will be conſtrued the whole to be paid 
to the ſecond beſt Horſe (a). No action, to recover a wager 
on a Horſe Race, for leſs than fifty pounds can be Tuſtained (3). 


HOSPITALS. 


Officers belonging to the fame, who have diſtin apartments, 
are rateable to the poor le). 


HOSTAGE. 


A promiſe by the captain, on behalf of himſelf and * 

owners, to ranſom the ſhip, is taken away by 22 Geo. III. 
c. 25. (4). 

| ' HUE AND CRY. | 

The proceedings againſt the hundred, muſt be commenced 


within one year after the robbery, inclufve of the ny when 
offence committed (e). 


HUNDRED 


Is liable to make ſatisfaction for damages, under 9 Geo. I. 
c. 22.1.7. J). The lord of it cannot appoint a game-keeper 
(g). Will not be liable in the caſe of a robbery ; if the rob» 
ber be taken within 40 days after the crime committed (4). 


JAMAICA. 2 1 
The ſtatute of frauds extends to it W 


IDENTITY. 


This queſtion is to be tried inflanter ; the award of execu- 
tion, is by the ſecond judge; in felony, the defendant is not 
intitled to a copy of the record, and the day of execution is 
left with the ſheriff (4). Identity of money or notes, will 
intitle the true owner to maintain aſſumpfit againſt a third bow 

ſon acting mala fide (J). 


() Hen. Black. 218. (59) (Tum 1. ( ©) Burr: 2435. (4) 1 Term 80. ; 
) Doug. 448. (J) Burr. 1724 () Doug. * . 678. (7) Doug, | 
38. (4 — 1810. (J) Id. 197. 

JEOFFAIL 


1 
JEOFFAIL p 


7 an action for a falſe return of a member of parliament, 
on ſtat. 7 & 8 W. III. for double damages, remedial, though 


founded ona penal law, and within ſuch ſtatute (a). Extends 


to penal actions, though not to criminal proſecutions (5). 
This ſtatute will not aſſiſt, on a writ of error from an inferior 
court, when one count is not laid within the juriſdiction, and 


dme damages are general (e). 
IMPLICATION | 


Deviſes without words of limitation, where lands are 
charged with a groſs ſum, will veſt the fee, becauſe the inten- 
tion is manifeſt ; but when it is expreſſly of an eſtate for life. 
or in tall, there can be no ſuch Implication (4). 5 


4 IMPORTATION. 
A ſeizure of contraband goods on board, unleſs landed, and | 
offered to ſale, is unlawful (e). 


 IMPRESS. 41 

A headborough has no exemptien from ſuch ſervice (J). 

Thes & 7 W. III. c. 18. f. 19. allowing maſters of veſſels, in 

the coal-trade, two ſeamen exempted, is ſtill in force; and if 
impreſſed after their nomination, an W Corus will be 


granted (g). 
| | INTEREST. 1 13 RE 

May be allowed up to the final judgment (). Nine fer 
cent. is allowed in the Eaſt Indies; and in an action on the 
ſecurity which gives it, the like Intereſt will be allowed up to 
ſigning judgment; but afterwards only the legal Intereſt of this 
country (i). Under ſpecial circumſtances, the jury may ak 
low it by way of damages on book debts (&). In an action 
of debt, on an affirmed judgment in error, the jury may 
give Intereſt in damages on the ſum recovered, where, by the 

(a) Wilſon 125. (5) Cowp. 392. (e 1 Term 151. (4) Doug. 489. 


Cowp. 841. (J Wilſon 257. (J 5 Term * (g) 1d. . 416 (4) Bum. 
1081. (i) Id. 1095, (A) Doug. * 3 5 6 ; 


practice 


adde of che court of error, it forms no part of the coſts 
of the affirmance (a). It may be allowed on the affirmance, 
to the time of taxing coſts (4). According to the ſtatute 
Hen. VII. none are allowed by the court, on non-proſling a 
writ of error in parliament (c). None are allowed againſt 
bail, further back than affirmance, becauſe till then, it is 
within the province of the Court of Exchequer (4). A 

contract may carry intereſt, though the ſecurity may be void; 
becauſe on a void ſecurity, money may be lent (e). It is due 
on an account liquidated (7). Where it was intended to be 
given, by way of penalty, from the dates of bills of exchange, 
as a ſecurity againſt non-payment, it was only allowed from' the 
time they reſpectively became due (g). In aſſumpſit for work 
and labour, the jury may give it by way of damages on the 
money advanced (4). Where there is a mortgage for five fer 
cent. and an agreement to take four on a punctual payment, 
the debtor cannot be relieved in equity in caſe of default; it 
is otherwiſe where leſs is reſerved, and a penalty added for 
the default; the former is a condition unperformed by the 
borrower (i). 


INFORMATION. 


The action, if any, againſt the party, muſt be diſcontinued 
550 the court will attend to a criminal charge (). This 
mode of redreſs, is grounded on the innocence of the party 

complaining, and which muſt be ſhewn on his own affidavit (7). 

The court will never quaſh one inſtituted by the attorney- 

general, becauſe he may enter a no/le froſequi (m). An at- 

teſted copy of the land tax aſſeſſment, will be evidence on 
one, againſt the commiſſioners of the land tax (). Will be 
granted for a malicious preſſing for the navy (o). For a con- 
federacy in aſſigning a female apprentice for proſecution () 

Againſt an attorney for examining witneſſes upon oath, with- 

out putting the examination in Writing (g). A proſecution 


(a) 2 Term 78. (5) Dong. 732. (e) 2 Term 58. (4) Burr. 2128, (e) 
Black. 262. (J) Id. 761. (g) Id. 227. (6) Id. 303. (7) Burr. 1373. 
(4) Id. 720, 2 Term 198. (7) Burr. 654, Doug 271. (m) Id. 227. (u 2 
Term 234. (o) Black. 19. (5) Id. 439+ (9) Wilſon 7. 3 

„ 1 depending, 


1 
depending, no plea in abatement to any, but qui tam informa- 
tions (a). For obſtructing divine ſervice ; methodiſts and dif- 
ſenters are intitled. to protection (5). For a conſpiracy in a 
caſe, contra bonos mores (c). Againſt a juſtice for refuſing to 
grant a licence, becauſe the party refufed to accede to certain 
terms (d). When they are irregular, they are not to have 
coſts (e). For abuſing their offices to ſerve election purpoſes 
J. For committing a man for non-payment of their fees $)- 
Acommon informer is not intitled to the ſame diſcretionary in- 
dulgence as the party grieved (4). They cannot compound, 
without leave; the king's moiety will be ordered to be paid to 
the maſter of the crown-office (i). For ſinging publiely li- 
belous ſongs; in an Information, ſeveral offences cannot be 
joined as to ſeveral defendants (*. On the 1 Ja. I. c. 22. 
relative to the cutting of leather, does not lie before the lord 

mayor alone; in gui tam Information for exerciſing a trade, 


not having ſerved an apprenticeſhip (4). Commitment of a 


vagrant, for a time certain, is in execution; and if another 
juſtice, from corrupt motives, diſcharge bim, an Information 
will be granted (m). Refuſed in the following caſes, at the 
| inſtance of a challenger (2). To cheats againſt cheats (o). 
Againſt juſtices who had the ſole diſcretion for granting li- 
cences in the particular diviſion, and who acted bona fide (). 
Always refuſed to the attorney, or ſolicitor general ; they may 
proceed ex officio (g). Againſt a pariſh officer for procuring a pau- 
per marriage (r). Againſt the members of a corporation, for a 
miſapplication of their money; their remedy is in equity (5). 
Againſt a magiſtrate, for an improper conviction, unleſs the 
party will make an exculpatory affidavit (2). Againſt a pro- 

teſtant diſſenter, for refuſing to ſerve the office of ſheriff (. 
Againſt an under-ſheriff, for practiſing as an attorney, be- 
cauſe the particular facts were nat diſcloſed (wv). A joint In- 


(a) Doug. 228, (5) Burr. 1683, (c) Id. 1434. (4) Id. 653. (e) Id. 727. 
(/) Doug. 567. (g) Id. 7. (5) Burr. 402. (i) Id. 1929. (4) Id. 984 
(/) Id. 367. () 2 Term 190. (=) Burr. 316, 402. (e) Id 548. (5) Id. 
567, 1 Term 653, 2 Term 692. (7) Burr, 1565, 2555. (7) Id. 2106. 
(-) 2 Term 200. FO" 338. () Wilſon 18. (w) Id. 93. 7 


formation 
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formation cannot iſſue on diſtinct rules (a). The diſtribution 
of hand bills, in vindication of the conduct of the defendant, 
and reflecting on the proſecutor, is ground to put off the pro- 
ſecution; and a new offence, and triable in the court above, 
although committed at the aſſizes (5). | 


INFORMATION QUO RN 
The 9 of Ann, conſtrued and particularly as to coſts {c). 
Granted in the following caſes, to try a right (d). For hold- 


ing a leet (e). Fair or market (f). On an election without 


notice (g). Refuſed in the following: After a length of quiet 
poſſeſſion, of the perſon under whom the defendant claims 
| (4). At the ſuit of private perſons againſt a corporate body, 
the proſecution muſt be in the name of the attorney-general 
(i). Rule to ſhew cauſe after twenty years unimpeached poſ- 
ſeſſion of a corporate franchiſe (&). Leave cannot be given 
to private perſons to uſe the king's name (/). The court will 
not quaſh them by conſent ; the remedy is to diſcharge the 
recognizance (n). If the defendant fails in the title, judg- 
ment muſt be for the crown; the defendant cannot recover 
partially, nor plead ſeveral pleas, there is no re-pleader after 
verdict; one material iſſue found for, will give judgment 
to the crown (»). Defendant may obtain leave however to 
plead de novo; pleading ſoon, paying coſts, taking ſhort no- 
tice of trial, and with liberty for the proſecutor to relpy de 
novo (o). Several may be conſolidated on the ſtatute above- 
mentioned ; the crown may take iſſue to ſhew a en 00. 


INSURANCE. | 
Proceeding on a voyage differing from, although agreeing 
partially from what was mentioned in the policy, will dif- 
charge it (). Where there is no fraud, and the veſſel 
clears out for one port, but fails for another to ſave duties, 
both being within the terms of the policy, will not diſcharge 


(a) Burr. 1271, (5) 4 Term 288. (c) Burr. 408. (% 1d. 1486. (.) 
Id. 407. 1820. (7) Id. 1819. (g) Id. 2601, (5) Id. 433 (5) Id. 869. (4) 
Id. 1962. (4) Id. 2024. (e) Id. 2297. (*) Ib. 2145. (e) Id. 9 (4) 
Id. 80 7 Dovg: 17. | 

it; 
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it; but a voyage prohibited by law is void (a) If the voyage 
deferibed, be quitted from neceſſity, the new voyage mult be 
purſued 1 in the direct courſe without delay (5). The party pays 
ing premium for inſurance, where there is no intereſt, he 
cannot recover it back; the parties are far: delictu, acting 
directly againſt the 19 Geo. II. c. 37 (c). Under-writers are 
preſumed to know the Inſurance laws (4). The party cannot 
_ collaterally, ſhew the legality of a policy of Infurance after a 
trial thereon, where it is not fo prima facie (e). The loſs muſt 
be direct, and the immediate conſequence of the peril in- 
ſured; ſlaves dying, by other means than in conſequence of 
bruiſes in quelling a mutiny; not within the terms of an 
African policy inſuring againſt mutiny (f). The inſured's 
name, or his agent as ſuch, by 25 Geo. III. c. 44. muſt be 
inſerted in the policy, otherwiſe he cannot recover (g) The 
wear and tear, and loſs of ſails, are not within the general 
terms of a policy (4). A ſociety, mutually agreeing to inſure 
for each other, proving a property in the ſhip, thoſe who would 
_ ceaſe from being members, to give notice before the. loſs, 
either may aſſign, and agree to indemnify the purchaſer, and 
will continue a member quad the loſs, unleſs notice given of 
ceaſing to be a member (). After a recapture, the captain 
ſells the ſhip, and thereby puts an end to the voyage, the in- 
ſured may abandon and recover as for a total loſs; but this is 
to be underſtood, where the captain acts fairly for the benefit 
of the parties concerned (#). Notice to abandon muſt be in 
the firſt inſtance, and within a reaſonable time, otherwiſe the 


inſured will only be intitled to recover on a partial loſs (2). 


The actual loſs, at the time of abandonment, can only be 
recovered (m). On Inſurance againſt capture for a certain 
time, no apportionment is allowed of the premium, when 
once the riſk is begun (2). Where the contract is entire, 
and the loſs is ſubſequent to the commencement of the riſk 
none is allowed (o). Where the riſk and contract are divi- 


(a) Doug. 238. () Id. 271. (c) Id. 810 Id. 492. (e) 1 Term : 
84. ) Ib. 130. (g) Id. 313, 464. *(4) Id. 411. (i) Burr. 1513. (#) | 
. 75 219. 00 1 Te Gall ( Black. 276. @ Doug. 566, 5748 (9) 

750 | 
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able, it is otherwiſe; as on a policy from, and to given places, 


warranted to depart with convoy at a different place, a de- 


parture without it, ſo much ſhall be allowed and ſettled by a 
jury as was paid for the voyage, from the place of convoy to 
the deſtination, ſuch riſk entirely depending on the prece- 


dent condition of departing with convoy (a). The merchant 


who is the home correſpondent, and who in the uſual courſe 
of trade has been uſed to procure Inſurance, is reſponſible to 
his correſpondent for neglecting to comply with his orders, 
even if there be no aſſetts, unleſs previous notice be given to 


diſcontinue ſuch courſe of dealing (4). And if he limit the 
broker, to ſo ſmall a premium, that the Inſurance cannot be 


obtained, he will alſo be reſponſible ; but if he does what is 
uſual, in order to obtain it, his duty is diſcharged ; ſuch 
merchant is not bound to apply to public offices, if he acts 


with reaſonable diligence it is ſufficient, and eſpecially if his 


principal adopts the acts of the Inſurer, even for a moment 
(c). A policy may be transferred, and the action ſuſtained in 


the name of the aſſignor; for a choſe in action is aſſignable in 


equity, and therefore ſuch aſſignor may be conſidered as a 
truſtee (4). In an action as for a total loſs, an average loſs 
may be given in evidence (e). The jury may, by conſent, ſind 
a total loſs, for the ſake of a reference to ſettle the real loſs 
out of court (7). The owners do not preclude themſelves 


from recovering the average loſs, in conſequence of ſhifting 


the goods, if they acted for the benefit of the parties con- 
cerned, notwithſtanding the capture of the other ſhip (g). 
When the veſlel is, by a ſtorm, forced into port to repair, if 
ſhe cannot continue her voyage without apparent loſs, the 
wages and victuals are brought into an average, from the 
day on which it was reſolved to ſeek a port, with all the 
charges of loading, unloading, anchorage, pilotage, and: other 
expences (4), An Inſurance, free from average, unleſs ge- 
neral, or the ſhip ſtranded, does not extend to goods damaged 


in a ſtorm (i). In the latter caſe, the queſtion is conſidered 
(a) Doug. 566, 7564. (5) 2 Term 187. (e) Id. 188. (% 1 Term 26. 


(e) Doug. 20% (J) Id. 228. (g) 1 Term 611. ) 2 Term 414. (5) 
Black. 507. | | 2% 6 $220 
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Tt wn 1 
| with reſpect to a loſs; ; in the preceding caſe it is to be undets 
ſtood of a contribution, which under the circumſtances ſtated, 
appears to be the law of every country. American, and 
other ſhips and cargoes, trading to any port of the colonies, 
are thereby ſubjected to forfeiture, by ſtatute 16 Geo. III. c. 5, 
but that act does not extend to the property of Americans, 
on board any ſhips not trading to thoſe ports (u). Where the 
Voyage is inſured, and a loſs ariſing by ſeizure; after the arrival 
in port for twenty-four hours, the aſſured cannot recover, 
though ſuch ſeizure was in conſequence of the harratry by the 
maſter's ſmuggling during the voyage (5). The Inſurance of 
a ſhip in a lawful trade, and barratry of the Maſter, is men- 
tioned as one of the riſks, will extend to ſuch ſmuggling ; ; the 
ſtipulation for a lawful trade, is applied to that, in which the 
owners uſe her (r). Raiſing money on bottomree bonds, is 
| hypothecating the ſhip (4). On a warrantry to depart with 
convoy from a third place, the riſk is diviſible ; and on a de- 
parture without, as it is not run, there mutt be a return 
of premium (e). The convoy is intended, the uſual convoy for 
the voyage, and not a mere departure with it (J) Any un- 
foreſeen ſeparation is no breach of the warrantry (g). If the 
| veſſel proceeds to the place of rendezvous, in the expeCtation 
of finding convoy, and is detained by an embargo, the de- 
parture is a compliance, though the embargo was known to 
the captain; under ſuch circumſtances; failing out of the di- 
rect courſe would be no deviation (4). The ſame law prevails 
if the veſſel be detained to take in government diſpatches 
the material point to be eſtabliſhed, is a 4ona fide commence- 
ment of the voyage, and a ſtoppage by accident (i). The 
policy will be diſcharged by the following circumſtances 
Sailing before the time for a different voyage, though ſhe _ 
terwards gain the track of a true one, and is loſt (C). 
mooring of the ſhip in ſafety twenty-four hours (J). a — 
receive her death wound before, but kept alive till the time 
limitted (1). Money expended in reclaiming a cargo, which 


49 1 Term 477. (b) 1 Term 252. (e) 3 Term 277. ( 2 Term 412. (e) 
Doug. 72. (f) Id. 258, 708. (5) Id. 343, 352, 601. (i) 

id 346 It) 2 Term zo. (/) 1 Term 261, (=) Ib. 260, 
| | was 
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was inſured by the owners, on the event of an arrival at a 
certain port; on appeal the ſhip was reſtored, but the voyage 
relinquithed, pending the appeal the goods are ſold, and the 
expences diſcharged. An averment of a loſs by capture, 
where an arrival might have been effected, is bad; and being 
a wagering policy, the aſſured could not abandon at any time; 
the intereſt in queſtion, was the money expended, the parties 
were intereſted in the cargo alone, but the event inſured, was 
the arrival of the ſhip, and not the cargo (a). It will be ſuf- 
ficient, if the veſſel be moored for ſuch time, in any part or 
place deſcribed; and the riſk does not extend to the laſt 
port of delivery (4). A double infurance, is to receive double 
for the ſame loſs, this is not legal ; but two may Inſure dif- 
terent intereſts to the whole value (c). In the caſe of a 
double Inſurance, there ſhall be only one ſatisfaction, and the 
Inſurers ſhall contribute (d). The ſtatute 19 Geo. II. c. 37. 
in order to ſuppreſs wagering policies, prohibits re- aſſurances, 
except in the caſe of inſolvency, or death of former Inſurer ; 
and then the re- aſſurance is to be expreſſed in the policy (e). 
Each Inſurer is liable to the whole ſum to the aſſured, and the 
contribution, to be ſettled amongſt themſelves (F). I the 
warranty is for ſailing before a particular time, and the veſſel 
is detained by an embargo, the policy is at an end (g). But 
if ſhe get under-ſail, within the time, with an intention to 
proceed, but detained by it, before ſhe clears the harbour, the 
warranty is complied with (4). A concealment of the true 
port of loading will vitiate the policy (i). Such concealment 
muſt be of a private, not of public facts, or concluſions from 
facts (&). If the loſs happen before an intended deviation 
take eſſect, the policy is not affe&ed (7). When general 
words are uſed, deſcribing that the ſhip may touch at all 
places in the outward or homeward bound voyage, means at 
ſuch places as are in the uſual courſe; and to go out of it 
would be a deviation (“). The deviation from neceſlity, 
muſt be juſtified both as to ſubſtance and manner (). Freight 


(a) 1 Term 304. | (5) Black. 417. (e) Burr. 495. (0 Id. 492: ( Id. 
493, 2 Term 161, (J) Black, 416. (g) Cowp. 984. (+) Doug 352. (i) 
Black 463. (i) Id. 593. (/) Doug. 17, 351. - () Id 272. (») Id. 278. 
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js a diſtin object of Inſurance (a). »On an average loſs, the 
under- writer cannot debit the owner; the perſon to whom the 


ſhip'is chartered, is alone intitled to that (45). It muſt contri- | 


bute to the general average loſs where the defendants are the 
Inſurers (c) The aſſured, on a valued policy, may recover the 
whole, though only part were on board at the time of the loſs, 
the reſt being ready for ſhipping 4). An Infurance of goods 
belonging to the principal made by the factor, will not veſt 
in the principal's conſignee (e). The ſhip's huſband has no 
authority to Inſure without directions (f). Upon a life, with 
an exception of a ſuicide, the riſk is entire, and, therefore, 
if the party put an end to his exiſtence the next moment, no 
premium to be returned (g). If for a certain time only, and 
the death happen afterwards, though in conſequence of the 
death wound received within the limited time, the policy will 
be diſcharged (4). Concealment of cireumſtances, on this oc- 
cafton are not fatal, if the life be warranted good, as in the 
caſe of a common Inſurance without warranty (7). A mort- 
gage of the goods, and the freight of a cargo by the mer- 

chant abroad to his home correſpondent, and by letter (in- 
clbpſing the bills of lading) directs an Inſurance ; the acceptance 

of the bills'of lading, will hold the mortgagee reſponſible for 


a loſs, for Non-infurance, notwithſtanding the mortgage was 


abſolute, before the order for lnfiirance arrived, becauſe 

the tranfaction is entire; if the home correſpondent has ef- 
fects, he is bound to comply with the order for Inſurance (+). 
 Reprefentations to the under-writers muſt be ſubſtantially true; 
if falſe, materially, will deftroy the policy; and thoſe made to 
the firſt, extend to all the under-writers (7). * But there is this 
difference with reſpect to the Inſurance on lives, a warranty 
that a man is in good health; knowing him ill is nothing, 
becauſe here the riſk is on the infured; who takes it on him- 
ſelf by his warranty; but without it, ſuch à falſity. would 
vitiate the re Ad "That the ſhip | was ſeen ſafe at'a certain 


(a). 2 —— 409. (eo) Ib 41. 0 Ib. py (4) 3 Term * (e) Black. 
103. (/) Burr. 2720. () Cowp. 669, Doug. 754. (5) 1 Term 261. (i) 
Black. 312. (J) 2 Term * ws * 786, 1 Term 12. Doug. 1755 . 
(n) Cowp. 788. 
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Rare and at a certain time, if ſhe had got to * place ſafe, 
but loſt before the time, although the miſtake be involuntary, 


{till the policy is diſcharged (3). The under-writers are not 
permitted to lie by, till after a trial, and turn a repreſentation 
of mere matter of intention, or bare expectation, into 
which, they did not think any inquiry neceſſary, into a miſre- 

preſentation (20). On a warranty of a ſhip neutral, the con- 
demnation of a foreign court is not concluſive evidence, that 
they were not ſo, unleſs the ſentence was grounded on that 
fact (c). It will be ſufficient, if ſo, when the riſk commences 
(4). If falſe, though the loſs is not. in conſequence of not 
being ſo, the policy is diſcharged (e). It is not determined 
that policies on neutral property, bound to an enemy's port, 
are void (f). On a capture or condemnation, the inſured are 
not bound to make any claim or appeal before they call on the 
under-writer (g). Where the policy is for return of part of 


the premium, on ſailing with convoy and arrival, the latter 


either with or without convoy, is the material point to in- 
title the inſured to recover, which ſhall be on the full ſum 
inſured, notwithſtanding an average loſs on the goods (4). 
Repairs ordered by the under-writers, for payment of which, 


a bottomree bond is given; they refuſe to pay on the arrival 


of the- veſſel, in conſequence of which, ſhe is ſold, they are 


liable for all the damages accruing to the owner. The under- 


writers will not be intitled to the uſual deduction of one third 
of new for old, unleſs the ſhip is put into the free poſſeſſion of 
the owners again (7). A ſtipulation in the margin of the 
policy, will amount to a warranty (). If detached from it, 
is only a repreſentation (/). That the policy ſhall be evi- 


dence of intereſt on a writ to enquire of the damage, proof of 


the defendant's ſubſcription is ſufficient ; ſuch policies of In- 


ſurance on foreign ſhips and property, are not within the ſta- 
tute 19 Geo. II. c. 37. prohibiting aſſurances without intereſt 


(m). The warranty is a condition, and without its perfor- 


mance is no contract; the ſafety of the ſhip, on any part of 


(ca) Doug. 247. 3) Id. 293. (e) Id. 554. (4) Id 705, 3 Term 477. 
(% Doug. 706. (J) 1 Term 84. 0 3 Term 477. (+5) Doug. 255. (i) 2 
Term hcl (+) Doug. 10. (0 Ib. 12. () Id. 301. | | 5 
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the day mentioned in the policy, will be ſufficient (a). The 
fafe arrival of the ſhip, the circumſtance of her not being 
worth repairing, will not make it a total loſs, which muſt 
ever be the caſe to ground. the right to abandon (4). An In- 
ſurance, under the univerſal expectation of a war, will make 
no diſtinction, nor compel the inſured to give any notice to 
the under-writer, though the ſhip fail after its commencement 
{c). The court cannot infer a total Joſs, when the jury find 
only an average Joſs (d). The Inſurance of a fhip, only ex- 
tends to the body, tackle, and furniture ; pilotage is only ge- 
neral average expences; charge of cooperage, and warehoufe | 
rent for goods, are not ſubjects of general, much lefs of par- 

ticular average lofs on the ſhip ; when the fhip is detained by 
an embargo, the expences of wages and proviſion, muſt fall 
on the owner, and the freight muſt bear it (e). When the 
Inſurance is effected on a miſrepreſentation, ariſing from the 
proper agent of the plaintiff, either from fraud or negligence, 
the policy is void; and parties inſuring, are bound to diſ- 
cloſe all material facts within their knowledge, as in the caſe 
of Infurance by the principal, who had by his agent a fair 
opportunity of knowing of the loſs before an Inſurance was 
effected (f). On a proviſo that it ſhall not extend to fire, 
invaſion, foreign enemies, or any other military or uſurped 
power, held that a houſe burnt by a mob is not within it (g). 


Ihe Inſurers are liable to pay the charge of a compromiſe boua 


fide, to ſave the fhip from condemmation as lawful prize, or 
to avoid a greater expence (4). By the cuſtom of merchants, 
reſhondentia is always inſured under a ſpecial denomination, 
and therefore an Inſurance on goods will not extend to a 
reſtondentia intereſt (i). Yet ſuch an Inſurance may, it ſhould 
ſeem extend to an intereſt by mortgage, or other ſpecial lien; 
the owner of the goods can only Inſure for the value of the 
ſurplus, not covered by the reſtondentia bond, with reſpect 
to goods bound to or from the Eaſt Indies, by the ſtatute 19 
Geo. II. c. 37. (E). On a recovery in the caſe of barratry, by 


(a) 3 Term 360. (5) 1 Term 187. (c) Doug. 241. (4) 1 Term 167. 
le) 2 Term 4r1, 1 Term 127. (J) Id. 15, (] Wilfon 363, (4) Black. 
313. 492. () Id. 2 . he 


1 


the aflured of goods, proof that the condi deſcribed. in the 
policy as maſter, treated with, and acted as ſuch, will be ſuf- 
ficient prima facie evidence; dropping an anchor at the point 
of deſtination, for a fraudulent purpoſe, is an act of barratry, 
and not merely a deviation (a). Proviſions ſent out in a ſhip 
for the uſe of the crew, are protected by a policy on the ſhip 
and furniture (5). An armed force boarding and ſeizing the 
cargo, the under-writers are not liable on a count, ſtating the 
loſs to be by a ſeizure by people to the plaintiff unknown ; 
for people in the policy, means the governing power of the 
country; where after ſuch a ſeizure, the veſſel was ſtranded, 


and part of the cargo (conſiſting of corn) taken by tht mob 


at their own price, the loſs cannot be recovered, as for a ge- 
neral average ; but for ſuch as was damaged by ſtanding, the 
Inſured may recover (c). After inſuring for a trading voyage, 

failing with a letter of marque, without the conſent of the 
under-writer, will vacate the policy, although there was no 
intention of cruiſing (d). Where there is a ſtipulation againſt 
loſs by fire, until the actual payment of the premium, the In- 
ſurers are not liable, even though it be tendered within the 


limited time for payment, for the purpoſe of continuing the 


Inſurance, (e). If two purchaſe a veſlel, under a bill of ſale, 
conformable to the 26 Geo. III. c. 60. and afterwards take in 
two more partners, unleſs there be a treſh regular transfer, the 
four, will not have any inſurable intereſt in the freight, the 
right to which reſults from the ownerihip ; an intereſt tounded 
| * on hope or expectation is not inſurable ( ) 


INFERIOR COURT. 


The proviſo of 21 Ja. I. c. 23. ſ. 6. relative to the removal of 
cauſes, extends only to ſuch, as have utter barriſters, who muſt | 


be preſent at the trial; they may ſet aſide interlocutory judg- 


ments, but not verdicts (g). In a juſtification on the execu- 


tion of proceſs, i in ſuch courts, to an action for falſe impriſon- 


ment, it is not neceſſary for the defendant to ſtate that the 


(a) 4 Term 33. (6) Ib. oy (c) Ib. 783. (4) 5 Term 580. (e) Ib. 
695. J) Ib. 70g. (g) Burr. 515, 571. „ 
5 cauſe 
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cauſe of ation, originally, aroſe within the juriſdiction below 
(a). If this is not ſhewn in the plaint and declaration, it 
will be error, and a writ of falſe judgment will lie; the de- 
fendant may ſhew it out of the juriſdiction (5). Judgment re- 
covered on a ſimple contract pleaded by an adminiſtrator, he 
muſt aver that ſuch recovery was before notice of the bond 
debt (c). For the appearance of the defendant generally, at 
the next county court is ſufficient, without ſhewing a day 

certain, where the court is holden from three weeks to three 
weeks (d). In a plea of juſtification to an action of falſe im- 
priſonment, if the arreſt be founded on an execution from the 
court below, the return of ſuch proceſs need not be ſliewn; 
but it is otherwiſe when on meſne proceſs „ 


INSPECTION 


ot the entries of freemen and books, &c. is allowed by 
3 Geo. III. c. 15. A ftranger is not intitled to it of courſe (J). 
If againſt a mag giſtrate of a corporation for a miſdemeanor, the 
rule will be refuſed (g). All the books relative to a poor rate 
denied (4) The court cannot grant the inſpection of a report, 
r 0 on a parliamentary inquiry in 1 caſes (1). 


INDUCTION 


Makes the avoidance, under 21 Hen: m. e. 13. ſ. 9, 10. 
P a lapſe 7: ae 2 
INFANT 

Is 1 by his agreement when made for his benefit (2). 
His warrant of attorney may be vacated, although it ſhould 
be given jointly with another (). When living with, and 
maintained by his parent, he cannot bind himſelf even for 
neceſſaries (2) He is not elegible to the corporation of Portſ. 
mouth (o). His conveyance is only voidable (½). He is 
bound by his own act, not touching his Intereſt (4). He Can» 


; (a) Cowp. 18. (6) Id. 20, I Term 191. (e) 14. PROP Comm, 21. 
(e) Id. 20. (F) Id 192. 1 Term 689, 3 Term 141, 303, 579, Black 25. 
(g) Id. 351. (+4) Id. 850. (7) 4 Term 691. (4) Burr. 1510. (0 2 
Term 159. (m) Black. 1133, Hen. Black. 75s ( Black. 132. (0) 
Cowp. 226, * 1794+ 0 Id. 1802. | 


not 


unt ] 


not e the writ of dun uit infra ætatem, till of age; ſome 


of his deeds are void, others merely voidable; and when . 


the latter deſcription, they are ſo by himſelf, his heirs, and 
thoſe who have his eſtate ; thoſe which are voidable only, are 
thoſe which paſs by delivery, except letters of attorney, and 
deeds only giving a power; thoſe which do not paſs in that 
manner are void, and yet leaſes: by deed, reſerving no rent, 


are voidable only (a). When of age, he will be liable to the 


lord, in an action for the fine of an admiſſion during infancy: 
(2). His conveyance as mortgagee is binding, and cannot 


be avoidcd (c). His guardian ought to be named; the court 


will compel him to name one, and plead in affault and bat- 
tery (4). He is not liable on an account ſtated, even for ne- 
ceſſaries (e). Replication to a plea of infancy, muſt main- 
tain every part of the declaration (/). If it ſtate a promiſe 
after twenty-one years, the proof of the promiſe firſt will lie 
on the plaintiff, and the defendant muſt ſhew himſelf under 
age at the time (g). He cannot pray the parol to demur in 
any other ſtage than at the time of pleading (4). 


INSTALLMENT BONDS, 


Are within the 4 & 5 Ann. c. 16. f. 13. relative: to the pay- 
ment of * into court ( 2). 8 


INDEMNITY. 


After notice, and the offer of an Indemnity, the party is 
anſwerable to the true owner, as in the caſe of a purchaſe 
from a factor; though without notice, a payment to him is a 
compleat diſcharge ; yet after a notice not to pay him, from the 
principal, the. purchaſer would be liable to the principal; for 


after a full notice, the rights of others, upon ſuch an offer, are 


not to be prejudiced (). Indemnity againſt alimony, and the 


debts of the wife, will carry the coſts of an action againſt the 


obligee (7). A fair opportunity of a ſale to advantage, will 


diſcharge an undertaking ren by a broker to his principal = 


(a) Burr. 1804. (3) Id. 1717. (e) Black. 575. (4) Wilſon 50. 0 
i Term 42. (J) Ib 40. (8) Ib. 648. (5) 4 Term 75, (i) Burr. 1370. 
" * * (1) 3 Term 374. 
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againſt a loſs on the re ſale (a). A mercantile policy of in- 
ſurance is a mere I. emnity ( 5). zi FE | 


INCLUSIVE 
And excluſive, ſee © Hue and Cry.” 


INNKEEPER. 


If he refuſe to take charge of goods until a future day, 
becauſe his houſe is full of parcels, he will be liable to make 
good the loſs, if the owner ſtop as a W and the goods are 
ſtolen during his oy (c). | | | 


INCLOSURE.. 


Where the tenants have right to take gravel or eſtovers, the 
lord cannot incloſe under the ſtatute of Merton (4). A certain 
portion given to the lord, in lien of his right, the reſidue be- 
ing allotted to the tenants in fee, diſcharged from cuſtomary 
tenures, a ſaving clauſe of reverſion to the lord of all ſeigni- 
ories, fines, &c. incident, and all royalties, and manerial 
juriſdiction, will not reſerve mines under allotments to the 
tenants, notwithſtanding a ſubſcribing leaſe from the lord, at 
the time of his paſſing the act (e). No technical form neceſ- 
ſary to be obſerved by commiſhoners under an Incloſure bill 

(JD. By.a grant of a manor, with an exception of waſtes, _ 

they are thereby ſevered, notwithſtanding a right of common 
in the freeholders, after a grant of ſoil thereof for the uſe of 
the copyholders in fee ſocage, 1 65 an Incloſure bill they will 
become freehold (g). 


INQUIRY OF DAMAGES. 


After making a defence on the execution of this writ, the 
defendant is not allowed to avail himſelf of formal objections 


5 
INTERROOGATORIES. 
The maſter's report cannot be moved for on the laſt day of 
(o) 3 Term 524. (6) Doug. 453: (e) 5 Term 273. (4) 2 Term 30% 
(e) Ib. 301, J) Black. 13:8. 29 2 Term 415. (5 Wilſon 358. . 
| | the 


E 
the term, without Previous leave (a). Muſt be f wy by 


council (6), 


INSOLVENT DEBTOR 


Is diſcharged from a debt on a promiſory note indorſed be- 
fore, and which became due after the ſtatute; this rule ex- 
tends to a bond (c). The ſubſequent Inſolvency of the de- 
fendant, is good ground againſt judgment of non: ſuit (4). 
The plaintiff cannot avail himſelf of a ſpecial execution, on 


a general judgment, founded on a warrant of attorney given 


before the ſtatute ; the proper mode is to enter upon a ſpecial 


judgment (e). The defendant is not bound to plead the ſta- 


tute, but ſhall be diſcharged on notice even after a demurrer 
Y). A judgment may be proved under the act, proviſionally 
pending a writ of error, and when ſpent, the defendant will 
de diſcharged as to his perſon, nor is he liable to impriſon- 
ment (g). Fraud ſuggeſted will be put in a courſe of trial (H. 


In the caſe of an indemnity, the Inſolvent will be liable for 
damages accruing ſubſequent to the ſtatute (7). A promiſe 


to waive the benefit of the ſtatute, and pay the debt on re- 
queſt, will bar the ſtatute of limitations; but ſuch requeſf 
muſt be actually made before action brought (. But ſince, 
on actual diſcharge at the ſeſſions, he will not be bound by 
a new promiſe (/). A. defendant, under a qui tam arreſt, not 


within the meaning of the lords act (n). Where the queſtion - 


ariſes on the uſual exception as to attornies, it relates to 
_ debtors receiving their clients money as attorney (2). In the 
cafe of a proviſo, in a deed of compoſition, that the ſhares of 


9 e 


the unexecuting creditors, by a given time, ſhould go to the 


Inſolvent; an agreement with a creditor, that if he would 
ſign, the debtor would pay the remainder, is fraudulent (o). A 


priſoner loſing the benefit of the lords act, 32 Geo. II. c. 28. 


by the miſtake, or miſconduct of an agent, may be dif- 
charged, under 26 Geo. III. c. 44. providing for ſuch caſes () 


(a) Black. 311. (5) 5 Term 474. (e) Cowp. 22. (4) Doug. 646. ( 


1 Term 80. (7) Black. 798. (g) Id. 992. (5) Id. 130% (1) Id. 1817. 
6 8 (/) Id. 798. (+) Black, 72. (a) Id. 798. (e) 4 Term 166. 
Up 230, 5 | _ 9 ; 
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After an eſcape, the party may, in term, ſubſequent to the 
commitment, be diſcharged on ſuch act which relates to all 
in execution (a). He is intitled to his diſcharge, if his groats 
be not paid before ten o'clock at night, of the day when pay- 
mf and a es receipt will be no waiver (5). 


INSOLVENCY, 
| - Subſoquint to the. contract, is a good defence againſt the 
delivery of goods; in an action for the non- delivery, purſuant 
to agreement, and a compoſition with creditors, is good evi- 


diegnce (c). But if after the intervention of Inſolvency, the 


goods are delivered, without demanding the price, they can- 
not be recovered back in trover (d). | 


INDICTMENT. 


An Indictment will not he on an act of parliament, creat- 
ing a new offence. with a particular remedy (e). If there be a 
new puniſhment provided for an antecedent offence, the old 
or new law may be purſued (f). It is ſufficient if the offence 
be ſtated on a ſtatute uſing general words; but where de- 
ſcriptive of the offence, or neceſſary to give a ſummary juriſ- 
diction, the offence mult be ſpecified (g). An impoſition, 
againſt which common prudence may guard, is not indiftable 
(4). Nothing more ſhall be intended than is charged ;. the 
court may either quaſh the Indictment, or compel a demurrer 
(1). The proſecutor cannot, of. courſe, be permitted to quaſh 
his own Indictment (&). If there are ſeveral defendants 
joined in one indiftment, the court will quaſh it (/). The 
proſecutor can only quaſh on the ground of inſufficiency (). 
A general ſeſſion of the peace, have juriſdiction on a- con- 
ſpiracy (2). The court m_ to quaſh. an Indictment for 
ſelling by falſe weights (o). It is a fatal miſtake to alledge the 
offence committed in the time of the late, and the preſent 
| king (). For obſtructing the execution of a power granted 


(a) 4 Term 367. (5) 5 Term 36. le) Ib. 218. (4) Ib. 231. (se) Burr. 
345. (F) [d. 803. (E) Id. 1037. (4) Id. 112g (i) 1d. 1127. 0 d. 
1469. (/), Id. 2046. (] Doug 228, (#) * 1360. (e) Id. 77 ) 

* | 3 


7 


5 
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by ſtatute, is a common law offence, and therefore the In- 


dictment ought to conclude contra fracem (a). On demurrer, 


the juriſdiction and the charge may both be diſcuſſed ; if the 
| ſeffions appear to be holden on an impoſſible date, the objec- 


tion is fatal (5). Stealing dead bodies for diſſection, is in- 


dictable (c). The Indictment may contain ſeveral charges of 


the ſame nature, in the different counts ; but if in felony there 
appear ſeparate offences, the judge may, in his diſcretion, 
quaſh _— Indictment before the jury are charged; if this be 
diſcovered after they are charged, he may compel the proſe- 
cutor to N his election on which charge he will proceed 
re ſubſequent conduct of the defendant will be con- 


| ſidered, either in aggravation or mitigation ; but the puniſh- 


ment muſt be warranted by the principal charge (e). A pro- 
ſecution depending for the ſame offence, cannot be pleaded 
in abatement (f): The words, purporting to be a bank note, 
mean that the note on its face appears a bank note; and the 
want of ſuch appearance cannot be ſupplied by extrinſic 

matter (g). Againſt a conſtable for the eſcape of .a vagrant 
(J). In an Indictment, by a corporation, for not ſerving the 


office of conſtable, the appointment muſt be ſhewn (. J 
a conſpiracy (æ). Indictment will lie at common law for a 
forcible entry (/). When for falſe pretences, they muſt be 
ſhewn, or the judgment is reverſable (). Several acting in 

concert, may be proſecuted jointly (). For not repairing a 

highway, the place muſt be ſtated with preciſion, and cer- 

tainty ; from one to another place, would be excluſive of the 
latter, and therefore defective (o). For a nuiſance, in making 

acid ſpirit of ſulphur, and relative to leather (4). Placing a 


perſon on the foot-way, to deliver printed bills (). For 


keeping a diſorderly houſe, a general ſtatement of the nature 


of the offence will be ſufficient (r). Indictments for nuiſances 


are not quaſhed on motion, they muſt be demurred to (s). For 


Mibecience to an order of ſeſſions, i is indittable at common 


(a) Doug. 428. (3) 1 Term 416. (00 2 Term 733. (@) 3 Term N 


e) b. 48. (/) Dong. 228. (g) Id. 287, (5) Burr. 866. (4) Doug, 


516. (4) Burr. 1027, 1320. (7) Id. 1732. () 2 Term 58 1. (#) Ib. 98, 
(e) Ib. 513. (2) Boers $33 (9) Id. 516. (7) Id. 1232, on Id 2116. 
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law (a). If any witneſs be indicted for perjury, that is na 
reafon for delaying the ſentence on the convicted party (65). 
An Indictment conſiſting of two counts, one for riot, and the 
other an aſſault, the jury may find on one, and return gno- 
ramns to the other (c). Selling wrought gold under the true 
- ſtandard, is no offence at common law; but is governed by 
the ſtatute which relates to goldſmiths (4). An Indictment 
for exerciſing a trade, not having ſerved an apprenticeſhip, 
_ purſuant to the ſtatute, 5 Eliz. c. 4. may be found at the ſeſ- 

fions (e). A ſleeping partner, merely concerned in advancing 
of money, is not within the ſtatute (7). Non-exemptions of 
the defendant, need not be ſet out in the Indictment, they 
may be ſhewn in evidence (g). Againſt an abettor on the 
riot act (4). For treaſonable words (1). Aiding the eſcape 
of French priſoners (c). For a private libel, or diſobeying 
a writ of Habeas Corſius (1). Bribery (n). Blaſphemy (i). 
Impoſture and conſpiracy (). Perjury (4). Printing the North 
Briton (2. Where a new offence is created, by an act an- 
nexing a penalty by a ſeparate clauſe, the party may be in- 
dicted for a miſdemeanor on the firſt (r). Different ſets of 
_ magiſtrates, with a concurrent juriſdiction, one appoints a 
meeting for licencing, the others cannot counteract their pro- 
ceedings (s). Doing a thing wilfully, though without any 
corrupt motive, contrary to the poſitive law, is indictable (7). 
To exerciſe a trade in a borough, contrary to its bye laws, 
is not ſo («) The refuſal to take the office of overſeer 
(w). Againſt the receiver of ſtolen goods, it is not neceſ- 
ſary to aver that the principal has not been convicted; 
if in the ſtatement of any offence by ſtatute, there be any 
deſcription in the negative, the affirmative of which, would 
be an excuſe, it need not be ſtated, and the proof lies on the 
\ defendant (x). If the proſecution be at common law, a con- 
cluſion contra formam ſtatuti may be rejected as ſurpluſage ; 


(2) Burr. 803, (5) Id. 1903. (e) Cowp. 325. (4) Id. 323. (e) Burr. 
251. (F) Wilſon 40. (g) Black. 230. (+) Burr, 2073. (i) Black. 37. (4) 
Id. 268. (J) Id. 269. ( Id. 304, 404. () Id. 395. (e) Id. 4or, Burr. 
1027, 1320. () Black. 416. (g) Id. 540. (7) 4 Term 202. () Ib. 451. 
(e) Ib. 457. () Ib 777. () Ib. 778. () 5 Term 83. 


465, 654 | gd ſtating 


E 


| ſtating the defendant fo be late of a particular pariſh, and 


laying the offence at the pariſh aforeſaid, is not ſufficiently ; 


certain (a). Where the commiſſion for the court is directed 


to particular perſons, and to others not named, of whom thoſe | 


named, were among others to be one, means that if either of 
them named, were preſent, it would be ſufficient (3). in an 
Indictment for perjury, the commiſſion need not be ſet out; 
by 23 Geo. II. c. 11. the ſubſtance of the Indiftment 
need only be ſet forth, the offence, before what court or 
perſon the oath was taken, with an averment of compe- 


tent authority (c). But if more than is neceſſary be ſet 


out, it muſt be done correctly; it is not neceſſary to ſet forth 
ſo much of the proceedings of the former trial, as will ſhew 
the materiality of the queſtion on which the perjury is aſſigned; 

it is ſufficient if there be an allegation generally, that the par- 
ticular queſtion became material (4). An Indictment againſt 
the inhabitants of a part of a pariſh for not repairing the high- 


way, when the pariſh lies in different counties, and all the 


parith be liable, is bad (e). Againſt a public officer for a 


breach of duty, it is ſufficient to ſtate him ſuch, without ſhew- 


ing his appointment. Where a duty is thrown on an aggregate 
body, each, is individually liable for the breach, as well for 
acts of commiſſion, as for omiſſion; it is ſufficient to charge 
for a wilful breach, without adding that it was corrupt, when 
for diſobedience: of orders it is unneceſſary to ſtate them un- 
revoked, the revocation would be matter of defence, time 
and place muſt be added to every material fact. A charge of 
breach of orders in not proſecuting a war, with all poſſible 
vigour and deciſion, is too uncertain, even though the charge 
be made in the very words of the order (f). 


INSANITY. 


The defendant cannot be diſcharged by the court for that 
cauſe (g). 
INTENTION 


Ougnht to prevail, unleſs contrary to law (+). : 


(a) 3 Term 162. (6) Ib. 311. (c) Ib. 317. (4) Ib. 318, (e) Ib. 408. 
) lb. 607. () 4 Term 121. (5) Burr, 233, 272, 285. 
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JOINT TENANT. - 


The joint property cannot be conveyed by will (a), The 
will made during the jointure, will not be good by ſurvivor- 
ſhip, without a confirmatory act (2). If any of the deviſees 
die under age, there ſhall be a ſurvivorſhip (c). Equally to 
be divided, in a deed oÞ uſe, operates as a tenancy in com- 
mon (4). Tenants in common cannot make a joint leaſe of 
all the eſtate (e). And if each make a feparate leaſe of all, 
their ſeveral moieties only paſs (J). By a feoffment to uſes, 
the jointure is ſevered (g). The poſſeſſion of either, will 
prevent the effect of the ſtatute of limitations, which cannot 
run, but where the party is actually ſeized or ouſted ; the bare 
perception of the profits of one, will not ouſt is co-tenant, 


this muſt be by diſſeiſin (4). 


JOIN DER IN ACTION. 


Debt on amerciament and mutuatus may be joined (7). And 
in other caſes, where the judgment is the ſame on both, 
as misfeazance and negligence in trover (). A count for 
money received to the uſe of an executor as ſuch, to a count 
for money received to the uſe of the teſtator (7). On an 
agreement for a breach, in obſtructing the enjoyment joined 
in - trover (n). Againſt ſeveral bailiffs of a borough, for re- 
fuſing inſpection of corporation. books, contrary to the ſta- 
tute 3 Geo. III. c. 15. (). Where ſeveral are concerned in 
a ſhipping intereſt, and ſome of them become bankrupts, un- 
leſs there be a Joint intereſt accruing, ſeparate actions ſhould 
be brought; and in the caſe of ſuch Joint intereſt and bank- 
ruptey, the action cannot be ſupported in the name of the 
inſolvent partner ſolely (o). Aſſignees of partners, bankrupts 
under ſeparate commiſſions, cannot in one action recover 
both joint and ſeparate debts; if damages are ſeveral on ſe- 
parate counts, judgment will be arreſted; the aſſignees re- 
| preſent their principals, and wherever they could, the affig- 


(ﬆ) Burr. 1446. (8) 14. 1.497: (e) Wilſon 165. (4) Id. 261. (14. 
$33-: {F} Id. n. (g) Burr. 1497. (4) Id. 2604. (i) Wilſon 248. (4) Id. 
319. () 3 Term — 0 Wilſon 309. (») our. 192. KY, 2 Term 282. 

5 | nees 


ee 


nees under the commiſſion may maintain the action. After a 


verdict in a joint action, every thing not contradicted by the 


declaration, ſhall be preſumed in favour of a joint contract. 
Three bound jointly and ſeverally, muſt all be ſued, one or 
the other way; two cannot be ſued together, whether the 
claim be under one or three ſeveral cmmiſſions of bankruptcy 
(a). Wherever the ſuit em the wife muſt be Joined $94 


JOURN ALS OF PARLIAMENT. 
e thereof are evidence without e 00. 


JoURNEYMEN. 


"Nik action will lie for ſeducing them, even x though they & 9 


piece work (4). 
IRREGULARITY 


Is often waived by ſubſequent matters (e). A writ directed 


to the arm; ant} is irregular G0. 


| ISSUE | | 
Need not be joined, in point of form on the record, in 


criminal caſes (g. If qui tam actions be brought merely for 


the ſake of the iſſue money, the court will direct it to be paid 
into court, to abide the event of the ſuit (4). The word 


« Ifſue” includes the moſt remote deſcendants (1). Iſſue 


joined may conſiſt of two affirmatives (#). 


' JURISDICTION. 


The want of it, ſufficient to ground a motion, to quaſh an 


information (2). If given to the ſuperior ' court, to try a new. 
criminal offence, the proceedings may be removed from the- 


inferior by Habeas Corpins, Certiorari, or Writ of Error (m). 
Without a title to an affidavit, it cannot be read (2). A Ju- 
riſdiction muſt be legally ſhewn, it cannot be acquired by the 
conſent of _ (9). If the cauſe of action appear I 


(a) 3 Term 779. (5) Wilſon 224. (c) Cowp. 17. g (4). Id. 55. 0 


Black. 290 (F) Id. 506. (g) Burr. 2088. (3) 3 Term 137. (i) 1 


373. (4) Wilſon 6. (4) Burr. 388, (u) Cowp. 524, (v) 2 Term 644. | 
affidavit, 


| (s) * 746, 
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affidavit, to be under forty ſhillings, dos will he 
ſtayed (a). The courts of England alone, have Juriſdiction 


over proceedings againſt a governor abroad, appointed by 
letters patent; ſuch governor is in the nature of viceroy (5). 


When granted to borough magiſtrates, over a diſtrict out of 
the borough, the county juſtices are not neceſſarily excluded; 

doubtful words in a charter may. be explained by uſage (c). 
Where new penalties are created, ſome of which are to be 
recovered in the ſuperior, and giving a power to the inferior 


courts, touching the leſs penalties, the ſuperior cours is ex- 


cluded as to the latter (4). If the defendant be reſident, within 


the limits of the Court of Requeſts, at Weſtminſter, he may plead 


the 13 Geo. II. c. 27. in bar to an action under forty ſhillings ; 


if this be omitted, the court will not aſſiſt him after a verdi& 
(e). Concerning the exportation of wool, under the 28 Geo. 


III. c. 38. f. 74. the trial is to be in a different county; but 


the court from which the record is iſſued, muſt give judgment 


> f). Perjury committed within the city limits, but before a 


jury of the county at large, may be tried and found before the 
latter (g). The ſtatute of 1 Ja. I. c. 22. relative to the ſale of 


leather, gives certain penalties recoverable by ſec. 46. by 


action of debt, or information, in the- courts at Weſtminſter ; 
the 50th ſection gives Juriſdiction to the juſtices of the aſſizes, 


Ke. to enquire of the premiſes, and to hear and determine 


the ſame; under the latter cauſe the —_ courts can only 


proceed by indictment or preſentment e ſtatute 21 Ja. I. 


c. 4, reſtrains the proceedings, on penal ſtatutes in the ſuperior 
courts, where the informer, before might have ſued in the infe- 
ior, as well as the ſuperior, by action, &c. But though by the 


4th ſection in the ſaid act, the defendant under the general iſſue, 


may give the ſpecial matter in evidence, yet this does not in- 


clude any thing relating to the Juriſdiction (4). By charter, 
London has Juriſdiction in Surry ; but as the charter, contains 
no intromittant clauſe as to the latter, the juſtices there have 
a concurrent Juriſdiftion ; where two ſets have a concurrent 


Juriſdiction, and one appoints a meeting to grant ale enges, 


(a) Black. 754. (8) Cowp. 172. (e) 3 Term 279. (4) Ib. 447 (4) Ib. 


| 17 (/) Ib, 611. (g) Doug. 760, (5) 4 Term 109, 


they 


a F 


they exclude others from appointing a ſubſequent meeting; 


but they may all meet together on the firſt day; but if after- 
wards, their proceedings are counteracted by others, they will 


be liable to proceſs of indictment (a). Where the acts of 
commiſſioners, appointed by a paving act, occaſion a damage 
to an individual, without any exceſs of Juriſdiction on their 


part, the commiſſioners or paviours acting under them, are 
not liable to an action (3). Where by an act of parliament, 
certain poor ſhould continue under the management of the 


overſeers, until the building of a poor houſe for a particular 
diviſion ; after ſuch building is erected, the authority of the. 


county magiſtrates will ceaſe with reſpect to the operation of 
the poor laws (c). Where, by an incloſure act, commiſſioners 
are empowered to make roads, no exceſs, in any rate for ſuch 
expences, can be the ſubject of an action of treſpaſs (4). The 
ſtatute of 14 Geo. II. c. 10. which enables certain perſons to 
ſue for debts under forty ſhillings, in the Court of Requeſts, 
in London, will not extend to caſes of a ſpecial action, for 
the breach of an agreement (e). An attorney is not ſubject to 
the Juriſdiction of the County Court of Middleſex (f). Perjury 
committed by a witneſs, on a trial before a jury of Middle- 
lex, at the Old Bailey, is tried by a city jury 6 8). 


JUDGMENT. 


Entered up nunc fro tunc, is at the diſcretion of the court 
(%. It relates to the eſſoin day, unleſs the contrary appear (1). 
Nothing ſhall be intended againſt it (4). It will be entered of 
the term when pronounced, and during the life. of the party 
(1). If entered up in the name of an attorney, without 
his conſent, it will be ſet aſide (n). In debt, for a pe- 
nalty for non-performance of covenants, on a demurrer, it 
may be entered up for the penalty, as was the practice before 
the 8 & 9 W. III. c. 11. but can only ſtand as a ſecurity for 
the damages (u). So in caſes where the Court of Chancery 
order judgment as a ſecurity (0 6 „ On an information againſt 


(% 4 Term 452. (6) Ib. 794. (e) 5 Term 159. (4) Ib. 182. (e) 
Ib 529. (J) Doug. 366. (g) Id. 763. (4) Burr. 148. (1) Id. 1596. 
(4 19. 1728. ( 14. 196. (n) a d (6) 3 (o) 14. 359. 
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ſeveral defendants for ſeveral offences, if all his found guilty, 
all may move in arreſt of Judgment; ſecus where it charges a 
joint offence, becauſe the attorney general may enter a nol/e 
froſequi (a). Aſſumpſit will lie on a foreign Judgment, and 
the defendant may impeach it under a plea of nil debet.(b). If 
called a record in the declaration, and the concluſion fro ut 
patet recordum, it is ſurpluſage, and not traverſible, by pleading 
nut tiel record (e). Knowing of it, and with a view to defeat 
it, a purchaſe is made; it would be void as againſt the judg- 
ment creditor (d). The writ of execution, is only evidence 
of a Judgment againſt the party to it (e). - Entered before an 
extent, the preference would be given to the former (J). A 
| Priority cannot be averred, where two are ſigned the ſame day 
(c). A ſuferſedeas obtained after Judgment, cannot be 
pleaded in bar to an action thereon (4). Two counts may be 
joined, where the ſame plea and Judgment may be given (7). 
The diſcharge of a priſoner in execution is a ſatisfaction of 
the Judgment (H. If the plaintiff dies before the affirmance 
of a Judgment in error, Judgment cannot be entered nunc fro 
tunc. On a writ of error, ona Judgment in the Common Pleas, 
the court will not ſtay the proceedings, in an action, on ſuch | 
Judgment, without giving Judgment in the ſecond action (7). 
The defendant is bound to ſearch if iſſue roll brought in im- 
mediately before he ſign Judgment (n). The general rule 1s, 
that each party has a day in court, and the defendant having 
appeared, may demand the plaintiff, and on his default may 
ſign Judgment (2). Regular Judgments in crown cauſes, 
cannot be fet afide on payinent of coſts (o). If for fine; im- 
priſonment, and to aſk pardon, the latter part is void (). In 
replevin for want of a plea, the avowant may execute a writ 
of inquiry of damages, or put the replevin bond in ſuit (9. 
Regular Judgments will not be ſet aſide to let in the ftatuts 
of limitations (7). It cannot be ſigned until twenty-four hours 
after plea demanded (s). No execution will be allowed on 
* (a) Cowp. 611. (3) Doug. 4. (e) Id. 1. (% 1d. 88. (0 1d. 47. 7 
Id. 309. (e] 1 Term 118. (5) Ib. 273. (7) Ib. 274. (0 Ib. 557. (7) 
Ib. 637. (u) x Term 16. (2) Ib. 373. (e) Wilſon 163. (4) Ld. 33% 
@ Id. 41. (r) Black, 35. (0 Id. 50. * ol 0 43 
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an old Judgment, until the return of the writ of Fire facias, 
or an affidavit of perſonal notice to the defendant (a). Where 
a warrant of attorney is given by a priſoner on meſne pro- 
ceſs, without the aſſiſtance of an attorney, the Judgment will 
be ſet aſide (5). Exceſſive darmgiges, beyond the ſum laid in 
the declaration, is error (c). A warrant of attorney to con- 
feſs Judgment to two, may be entered by the ſurvivor (d). 


A judgment of condemnation in rem, in the Exchequer, as | 


to the Wogality * a ene of Sosa is concluſive. eden? 


00. „ 
-JURORS A 


"Special fn be fined for non-attendance (/). Oballengeable | 


for the ſmaller intereſt (g). Judgment on a writ of inquiry 
of damages ſet aſide, the Jury being debtors in priſon (4). 
Alſo becauſe the Jury were returned by the attorney for the 
plaintiff (7). Special Jury, nominated one, may be- ſtruck in 


a ſubſequent term without ſpecial directions (&). An aftida- 


vit of a Juror of miſconduct in the Jury will not be received; 
what paſſes among them, muſt be thewn by ſome perſon who 
had an opportunity of knowing the fact (2). Unleſs a trial 
by twelve appear, the judgment is reverſible (-).. Inhabitants 
enjoying preſcriptive rights from ſervice, not liable under the 
ſtatutes (2). If the cauſe goes off for want of Jurars, the 
Jury ſtruck muſt try the cauſe (0). ; | 


JUSTICES. 


They are not liable to actions of treſpaſs. for a warrant of 
diſtreſs, 'on a bad poor rate aſſeſſment, unleſs appealed againit; 


nor can they be made treſpaſſers ab initio, by the ſubſequent 


conduct of their officers (½). When acting bond fide, though 
illegally, they are protected from informations (2). In all 
actions againſt them, for things done in the execution of 
their office, they are allowed to give the ſpecial matter in 


evidence, under the general iſſue (r). But it muſt appear that 
(aq) Hack. 995. (z) Id. 1097. (e) Id. 1300. (4) Id. 1301. (e) 5 Term 


255. Burr. 274. (g) Id. 1856. (5) 4 Term 473. (i) Cowp. 112. (4) 


Id. 412. „(/) 1 Term 11. (a) Black. 718. (2) Doug. 179. (0) 5 Term 


453+ () Burr. 581, (9) Id, 1162, 1 Term 633 (r) Doug. 4111. 
1 1. 2 4 it 
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it is an official a, before they are permitted to pay money 
into court, in an action of falſe impriſonment, on tender of 


amends (a). When proſecuting a gaoler to conviction, they 
are not entitled to coſts, which is given under the ſtatute in 
other caſes ((). They are liable to informations, as well for 


granting as refuſing licences, when proceeding from improper 


motives (c). On an appeal, they cannot make a new rate, 
unleſs they have expreſs authority by the ſtatute (4). Are not 
bound to receive, or adjourn an appeal, againſt an order of 


removal, where the appellants had to give the neceſſary notice 


of trial to the reſpondents (e). On the appointment of over- 
ſeers, by two juſtices, the ſeſſions have the like diſcretion, on 


an appeal, againſt ſuch appointment; every thing ſhall be 


intended, in ſupport of their orders, notwithſtanding imper- 


fect reaſons are aſſigned, unleſs bad (f). Where they are re- 
quired to act conjointly, ſeparate acts are bad (g). Since the 
17 Geo. II. c. 38 ſ. 4. the ſeſſions cannot make an original 
order, without a previous application to two Juſtices, under 
43 Eliz. c. 2. ſ. 4 & 6. for the overſeers to Pay o over ney: to 


ucceflors (2). 
JUDGES. 


Order muſt be made a rule of court, to ground an latach 


ment for diſobedience (1). A ſummons is no ſtay of pro- 


—_—_ unleſs returnable before Judgnaent ſigned (A). 


5 Jus II ATION | 
For an accidental involuntary treſpaſs, in calling off a dog 
as ſoon as poſſible (/). If ſo in one, it will be a Juſtification 


in every place (n). In an action for a libel, in calling the 


plaintiff a ſwindler, the plea muſt be full, and ſtate the par- 
ticular circumſtances of fraud (). Hunting foxes over grounds, 
they are noxious animals, and therefore juſtifiable (0). An 
attorney filling up the ſheriff's warrant; after ſent in blank by 
the ſheriff to fill up officers name, the warrant being ſigned 


(4) Black. 859. (5) 2 Term 47. (c) 1 Term 692, (4) Burr. 1460. (e) 
3 Term 150. (J) Purr, 246. (g) 3 Term 38, (+) Burr. 1366. (1) Id. 
2569. (#) Black. 954, (J) Burr, 2094. (=) Coup. ny. 07 nn 


| 3 Term 259. 
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and ſealed * the ſheriff previouſly, will not ſupport the plea 
of Juſtification (a). | 


| KING's-BENCH. | 
Before 4 & 5 W. & M. c. 21. no declaration could be de- 
livered againſt a defendant, in the cuſtody of the Men in 
this court 0 


LATITAT. | 

Ihe true time of ſuing out the ſame may be ſhewn (2) It 
mult be ſued out with intent to declare in the action, and 
mult be continued to the filing the bill (4). If ſued out in 
the vacation, it muſt be teſted of the preceding term (e). Ex- 
cept in caſes, where the writ avoids the ſtatutes of limitations, 
the bill is properly the commencement of the ſuit, and the 
| Latitat as bihe proceſs (7). It runs into Wales ( 8). 


LANDLORD AND TENANT. : 

If the Tenant hold, after a demand in writing, he is liable to 
double the value of the rent, in an action of debt, 4 Geo. II. 
c. 28. ſ. 1. (4). And if he hold after his own notice, he will 
be alſo liable; and ſuch notice need not be in writing (i). A 
Tenant from year to year, is within the act (&). In an agree- 
ment, if words of demiſe are uſed for a term from a future 
day, it ſhall be a leaſe in freſenti, if the parties ſo intend (2). 
A general parol demiſe is a leaſe from year to year (n). An 
agreement for a farm, the arable to be taken from Old Can- 
dlemas, and the paſture from Old Lady-day, paying the rent 
half yearly, at Old Michaelmas and Lady-day, is a leaſe from 

Old Lady-day; and notice to quit before Old Michaelmas, is 
ſufficient to determine the tenancy (). In an action againſt 
the Tenant, for non performance of his Agreement, an aver- 
ment of the Eſtate is unneceſſary (o). A notice to quit 
may be before the expiration of the leaſe (þ). 


(a) Wilſon 47. (5) Id. 120. (ce) Burr. 963. (A) Id. 961. (e) Id. 964, 
(/) Cowp. 454. (2) Doug. 203. (2) Burr. 1607, 2698. (i) Id. 1605, (4) 


| 14. 1609. (/) Black, 973. (m) Id. 1171. {0 Id. 1223. a (3) 


Id. 1075. | cir. 4 4 
Id. 1075. | | LAND 
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8 R | | 
An office may qualify the commiſſioners (a). The grantee 
of a fee farm rent, without deduction, is intitled to full rent 
(5). The appointment of a clerk to the commiſſioners, is at. 
leaſt for one year (c). In caſes where the landlord is liable to 
pay the Land Tax, he ſhall not be charged by the tenant for 
improvements (4). The lord is intitled to his fine, without de- 
duction, on an admiſſion to a copyhold (e). Charitable offices 
are not aſſeſſable (/). Houſes built on lands embanked from 
the Thames, in purſuance of 7 Geo. III. c. 37. are not liable 
to be aſſeſſed to the Land Tax, though the Land Tax Act is 
ſubſequent (g). Nor to the rates under 11 Geo. III. C. I for 

N ty ec. the City of London (4). | 


LAPSE 


Is computed from the time of dating. to the 1 "vn 
nefice (i). | 


5 | LATIN. 
The knowledge of it, 1s aneceſſary . to a ſurgeon x 
erer (#)- 
LEASE, 


To cnlipitfar” it, there muſt be an agreement to the demiſe 
(2). An entry on a running Leaſe, atthe option of the leflee, 
is good for the firſt period (n). Under a power in a deed of 
covenant to ſtand ſeized (2). Where void againſt him in re- 
mainder, it cannot be made good by acceptance of rent; if 
only voidable, ſuch acceptance alone will not operate as a 
confirmation (o). The perſonal repreſentative, has the ſame 
| Intereſt which the deceaſed had (). For three, or more 
years, is a Leaſe for the extreme term, determinable ſooner on 
notice (). For 21 years by a teſtamentary guardian of an 
infant, is void (7). An Under-leafſe is not an aſſignment, or 


| (a) Burr. 1289. (3) Doug. 602. (9) I Term 149. ( FI 3 Term 377» (e) 
Doug. 697. 7 3 Term 602. (e) 4 Term 2. (4) Ib. 4. (i) Burr, 15 10 · 
(%) Id. 892. () Id. 122. () Id. 1034, () 1d. 1446. (%) Cowp. 482, 
Doug. 51. (7) 3 Term 13, (9) Ib. 463. (7) Wilſon 129, 135. 
py | | breach 


Lu 5 
breach of the proviſo not to aſſign (a). An aſſignee of a 
Leaſe, under an adminiſtrator, is not bound to a frofert in cu- 
riam of the letters of adminiſtration (5). A right of entry on 
the eyent of leſſce's bankruptcy, is good (c). The Leaſe may 
commence on one day for the ſake of the computation, and 
another for the intereſt (4). In Leaſes, by the governors of 
colleges, in Ireland, muſt be reſerved more than a moiety of 
the true value, at the peril of the leſſee (e). An ejectment 
cannot be maintained by-one againſt his party, contrary to the 
covenant (f). A ſtipulation of a Leaſe, for the life of leſſor, 
with a power to his ſon to take the houſe when he comes of 
age, he muſt ele& within a reaſonable time, and after an un- 
reaſonable delay, half a year's notice to quit, will not ſupport 
an ejectment (g). Where the demiſe is confined to premiſes 
in a particular occupation, will not paſs a cellar underneath 
in a different occupation; nor is the leſſor by his deed eſtopped 
from thewing the true demiſe (4). Under a power to the 
tenant for life, to Leaſe for years, with the uſual covenants, a 
covenant to rebuild on the event of deſtruction by tempeſt or 
fire, being found: by a jury unuſual, is void (2). A proviſo 
againſt any aſſignment, or demiſe, the repreſentative cannot 
in ſuch caſe grant an Under-leaſe; a parol licence to let part 
will not diſcharge the whole of the proviſo ; receiving rent 
is no waiver of a forfeiture not known to the leſſor at the 


time (#). A Leaſe by the huſband of the wife's eſtate, though _ 


not within the 32 Hen. VIII. c. 28. is only voidable (/). 
But a mortgage of her eſtate, though in the form of a Leaſe, 
is void (n). Under the proviſo that all aſſignments of a Leaſe 
ſhall be void, if not enrolled, Under-leaſes are not included 
(7). A parol notice to quit by a tenant on a parol Leaſe, is 


within that ſtatute (o). The huſband i in right of his wife as = 


cexecutrix, mayiconvey a term (/). The landlord has no re- 
medy at law againſt the under-tenant for rent on the covenant. 
| 70 Where the covenant is to repair with an CHO as - 


48); dar 176. a) Wilſon PE (e) 2 Term 133. (4) Burr. 1190. 805 
14. 2184. (J) Id. 2209, (g) 2 Term 436. (4) 1 Term 701. (7) Ib. 705. 
(4) 2 Term 425. (/) Doug. 33. (Id. 54. 6 1 Id. 57. („ Black. 533. 
- (4) Wilſon 277. (7) Doug. 174 : 
4 411560 in 
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to o caſualties by fire, the tenant will be liable on his covenant 


for rent, in which there is no exception, after notice, where 


the premiſes are deſtroyed by fire and not rebuilt (a). A leſſee 


at a pepper- corn rent, for the firſt half year, and a rack rent 


for the remainder agreed to repair, and to pay the land and 


other taxes, aſſigned for a ſmall ſum, will not be reſponſible 
for the expences of a party wall, either by the 14 Geo. III. 
c. 78. ſ. 41. or by covenant; the ſtatute intended to throw the 
burthen on thoſe who had long Leaſes, with a view to im- 


provements (4). Cannot be given in evidence, unleſs 'the 
Leaſe be ſtamped, though in writing, and not under ſeal ; before 


| the ſtatute of 23 Geo. HI. c. 58. a contract for a Leaſe to be 


executed, operated only as an agreement, and as ſuch did not 
then require a ſtamp (c). And now a ſtamped agreement, 
which is merely executory, will not amount to a Leaſe (d). 
An acceptance of a new, is an implied ſurrender of the old 


| Leaſe, where the former is operative (e). An omiſſion to 
claim, on a covenant, for a renewal of a ſucceſſion of terms 


after the firſt lapſe, puts an end to the right (7). Where the 


original Leaſe is obtained by the leſſor, in conſequence of an 
agreement with the aſſignee of the leſſee, it is virtually ſur- 
rendered (g). When granted, purſuant to a power in a ſet- 
tlement, providing for uſual rents and covenants, a Leaſe of 


tythes, not let before, was held void; in all ſuch caſes the 
intention of the parties is the guide in conſtruftion (4). An 


infant intitled to the reverſion, muſt give the ſame notice as 
the leſſor was bound to give (i). If only executed by the 


tenant for life, where the reverſioner was under age, is only 


a Leaſe for life, and will be void on the death of ſuch tenant ; 


the reverſioner, only, executing the Leaſe afterwards, will be 
no confirmation ſo as to bind the leſſee in covenant (k). The 


tenant for life muſt ſtrictly purſue the conditions annexed. to - 
the power of granting Leaſes (/). 


(a) i Term 310. (3) 3 Term 458. (c) 1 Term 735. (4) 2 Term 730. 


(e) Burr. 1980, 2213. (J) 1 Term 229. () Ib. 441. (b)3 Term 665, - 
(7) Term 159. (4) 1 Term 86, () 5 Term 367. | 4 


LEGACY 


E 

LEGACY 
its veſted, when the time is annexed to the payment only, 
and not to the Legacy itſelf ; otherwiſe where the time is part 
of the condition of its becoming payable (a), Applied to 
land as well as money (5). Is within the juriſdiction of the 
common law (c). To a daughter, marrying with covenant, 

the condition muſt be complied with to veſt the Legacy ws 


LETTERS. 


The poſt-maſter cannot demand more than the ſecond rate 
for taking them out (e). The delivery muſt be N the 
eſtabliſhed limits (F“). | | 


LETTERS PATENT. 


Their validity js only triable in the King 's-Bench (8) After 
they are pleaded, the court will refuſe oyer, unleſs in the fame 
| gl (4). An imperfect ſpecification will avoid the Patent (i). 


LECTURER. 

His election, unleſs founded on cuſtom, cannot be ſupported 
without the conſent of the rector; a mandamus, for whoſe li- 
cence, will therefore be refuſed (0). The truſtees of a Lec- 
turer, to be preached at a convenient hour, may vary the 
time (/). A cuſtom in the inhabitants to elect, is binding on 
the rector, otherwiſe where there i is no ſuch cuſtom (). 


LE ET. 
The appointment of conſtables is incident to it 00 


LITERARY PROPERTY. 


At the common law, the author had the ſole right of firſt 
printing and publiſhing, and that right was not taken away 
by his publication ; in caſe of an invaſion of ſuch right, he is 
not confined to the remedy preſcribed by ſtatute 8 Ann, c. 193 


(a) Burr, 227% (5) 1d, 271, Doug. 39. (c) Cowp. 287. (4) Wille — | 
130, 159. (e) Burr. 2153. (J) Id. 2712. (g) Cowp. 173. (5) 1 Ter 
149. (5) Id. 602, (i) 1 Term 331. (7) Black. 210, () 4 Term 125» 


01.99 519. 
ug. 519 this 
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this right did belong to him, and his aſſi gns, before ſuch ſia. 
tute, which impeached and reſtrained it, and gave him the 
right of printing and publiſhing excluſively for fourteen years; 
with an additional term of fourteen years, on the event of the 
author _—_ nr of the firſt term (a 0 ). | 


LIMITATION. or ESTATE. 


A Lin imntion over, 1s only good on the event of a prior Li- 
mitation having firſt taken effect (5) And when only in the 
alternative of a prior Limitation ( c). It never runs, except in 
the caſes of ouſter and diſſeiſin; the poſſeſſion of one joint 
tenant, is the poſſeſſion of. the other; ; when to the heirs of the 
body, the male are preferred to the female, according to ſe- 
niority in tail male (4). If one joint tenant refuſe to pay, and 
deny the title, the ſtatute will run againſt the other (e). In 
the caſe of a deviſe of lands for the payment of debts, all 

| thoſe, who, by the common law were barred by the ſtatute, 
are admitted (7). Where by a ſettlement, a power is given 
of diſpoſing of a certain ſum of money, upon a particular 
event, and there are Limitations over, the contingency is an- 
nexed to all the ſubſequent Limitations (g). In the cafe of 
a Limitation, to huſband and wife, and the heirs of the body 
of the wife by him, they have both an eſtate tail; but if li- 
mitted to the heirs of her body, by him, the eſtate tail veſts 
in her only (4). Where the remainder over, is to the heirs of 
the body of the ſame perſon, to whom the Limitation is for 
life, this is an eſtate tail; a fine levied to the uſe of one, dur- 
ing joint lives, and on the deceale of either, for life to A, and 
upon her deceaſe to the uſe of the iſſue male of the 2 
and the heir of their bodies, remainder to the uſe of the heirs 
of the body of the wife, remainder to the right heirs of gran- 
tor; this is a contingent remainder to the heirs of the bodies 
of both huſband and wife, neither of whom take an eſtate 
tail (7 ). A deviſe, in truſt, during a particular life, to apply 


"the profits for the maintenance of a particular perſon, is no uſe 
* 


2 63 Burr. ans 00 Bout: 74. 00 Id. 251. (4) Burr. 1007. 0 
| Covp 218. (/) Id. 548. (g) 2 Term 209. (+) Ib. 431. (i) 1b. 435. 
NT | executed, 


 E WS 1 
executed, ſo as to unite with a ſubſequent legal Limitation,- 
to the heirs of the body of the ſame perſon (a). The bequeſt . 
of a term, to one and his lawful heirs, and on the event of 
his death, without any, to another, ſuch'a Limitation is good 
(5). It is a queſtion, whether the lord's right of entry is not 
barred, after twenty years, by the ſtatute (c)? By a marriage 
ſettlement, lands conveyed to- truſtees, and the truſtees'to ſell, 
ſo as the purchaſe money ſhould be paid to the truſtees, and 
inveſted in other lands to fame uſes, the remainder to children, 
is a veſted remainder, liable however to be diveſted, purſuant 
to the appointment; where the appointment is not made, the 
remainder to the children is not defeated by deed of revocation” 
by the parents; where the money is paid to the ſettlers, and 
not to truſtees, and not laid out, the power of revocation is a 
nullity, unleſs the original powers be compleatly purſued (4). 
The grand-father, by deed, limitted an eſtate in truſt, to the 
uſe of himſelf for life, remainder to his ſon for life, remainder 
to the uſe of his children as the ſon ſhould appoint ; in default 
of appointment, to the uſe of all, and every his children, and 
the heirs of their ſeveral bodies, as tenants in common, if 
only one, then to ſuch only child, and the heirs of his or her 
body, remainder to the right heirs of the grand-father in fee; 
then he conveyed the reverſion in fee, the ſon had afterwards 
other children, and died without appointing 3 held that the 
children took veſted intereſts as tenants in tail; and as they 
ſeverally died without iſſue, the ſhares fell into the reverſion 
(e) 2 | 

LIMITATION OF SUITS. 


In the caſe of a bond debt, it is generally twenty years, but 
has been left to the jury, under eighteen years, to ſay whether 
the debt was ſatisfied (7). The true time of ſuing out a writ 


may be ſhewed (g). A latitat, is the true commencement of 


an action brought by Bill of Middleſex (2). An attachment 
of privilege, is not a continuance of a Bill of Middlefex ta 
avoid the ſtatute (5). Such latter writ, cdonen informal, is 


(a) > Term 444 (6) Ib, 720; (e) 3 Term 3. (4) Term 39. 000 
5 Term 518. (7) Burr. 434. (4) Id. 967. (+) Black. 216. 3 Term 662. 
e N | ſufficient 


| 
| 
| 
| 
| 
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ſufficient (a). An acknowledgment of the debt, after the 


action commenced, avoids the ſtatute (4). Fraud will alſo 
avoid it (c). Where the defendant's letters are ambiguous, . the 


_ queſtion will be left to the jury (d). A reſident in England, 


when the debt aroſe, but dying abroad, his repreſentative-muſt 
ſue within fix years (e). A foreigner, always reſident abroad, 
is not within the ſtatute (/). An attorney may file a bill in 
the vacation, to ſave the ſtatute (g). The ſtatute extends to 
reſidents in Scotland (4). A cafuas ad reſſiondendum, is evi- 
dence to fave the ſtatute (i). The ſtatute of Limitations is 
adopted in equity (+). . It runs from the time of a debt be- 
coming due, on a note or bil! of exchange, and not from the 
dates (/). Where the perſonal repreſentative had aſſigned a 


| mortgage, ſuppoſed the property of the deceaſed, though in 
truth a forgery, and the diſcovery is not made within ſix years, 


the aſſignee will be barred (m). Where it is extended to one 
month, by 26 Geo. II. c. 21. relative to prohibited goods, 
muſt be after the condemnation, provided due diligence be 
uſed (u). All qui tam actions (except the ſtatute of tillage) are 


to be brought within the year (o). Though one plaintiff be 
abroad, if the other be in England, the action muſt be mga 
Vithin fix years, after the cauſe les (/). | 


LIBEL. 


Words uſed by way of defence, in a court of juſtice, are not 
aftionable (9). On a verdict of guilty of printing and pub- 
liſhing only, a venire de novo will be awarded (7). On the trial 
of an indictment, the only fats for trial, are the fact of pub- 


liſhing, and truth of the inuendos (s). The publication muſt 


be ſtated in the declaration (r). A public entry, reflecting on 
the public adminiſtration of juſtice, is libelous (2). The juſ- 
tification to an action, muſt ſtate the particular inſtance of fraud 


| (w). If the Judges report of a trial be doubtful, an affidavit 


(a) Black. 1131. (5) Burr. 1099. 128 632. (4) 2 Term 760. G 


Wilſon 134, (F) Black. 723. 77 oug. Hen (3) Black 286. (i) 


mor 65, Black 92 4) Burr, 7 Black. 631. () Doug. 
0 Black. . oh 3 Doug. 2 1 5) 4 Term 516, 3 809. 


| 5 2661, 17's Tam gobt (#2) Black, «20375 Wen 7 


1 Term 748, 


of 


E 


of a bye ſtander may be read (a). In a Libel on government, 
the giſt conſiſts in the perſon or matter (5). In an action, the 
venu cannot be changed (c). To print any one to be a ſwind- 
ler, is libelous (4). The writing of a ſeditious Libel is. no 

breach of the peace (e). Aſſigning a reaſon on the books of 
a ſociety, with regard to the expulſion of a member, is no 
Libel, as in the caſe of a quaker (/). Reflecting on the me- 
mory of the dead merely, is not libelous criminally Y g). Proof 
that the defendant gave bond to the ſtamp- office, for the duties 
on the advertiſement in a news-paper, under the ſtatute of 
29 Geo. III. c. .50. f. 10. and had occaſionally applied on the 


| ftamp-office, i is evidence of publiſhing by him n . 


LIEN 


Is much Ast 4 in law, except in caſes of perſonal credit : 


(i). It is allowed to a packer for his general balance (&). 

Freight is a Lien on a cargo; an attorney on papers (2). The 
factor has none, unleſs the goods are in his poſſeſſion (m). A 
navy bill, given as ſecurity to the indorſee of a bill of ex- 
change, though aſſigned to the drawee for the payment of it, 

the indorſee has a Lien, notwithſtanding he has ſent it to the 
drawee (1). Whoſoever ſupplies a ſhip with neceſſaries, has 
for a ſecurity, the ſhip owners, and maſter (s). But the cap- 
tain has none on the ſhip for wages, ſtores, or repairs done in 
England (). The crown has a Lien on the double duties on 
candles, even in the hands of the aſſignees of a bankrupt (4). 


An abſolute bill of ſale for a ſhip at ſea, is void by 26 Geo. 


* 


III. c. 60. f. 17. unleſs the certificate of the regiſter be recited, 
and without this the vendee cannot retain the veſſel (r). 
Where property is lodged as a ſecurity generally, and part is 
particularly applied, this will not deſtroy the general Lien for 
the balance; there is no Lien on ſecurities depoſited with | 
another, unleſs Tpecifically appropriated (s). 


(a) Burr. 2667. (3) Comp. 679. (c) 1 Term 571, 407. (4) Ib. 748. 
0 Wilſon 159. (J) Black. 386. (g) 4 Term 126. (4) Id, 126. (i) 
Burr, 2221. (4) Id. 2222. (./) Doug; 100. (a) 4 Term 119, 783. () 


| Cowp. 571, (e) Id. 639. (%) Doug: 97, (e) Id. 308. (+) 3 Term 406, 


(#) 5 Term e. | 
LICENCE. 
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LICENCE. 


0 the caſe of a croſs-nomination to an augmented curacy, 
the remedy is by quare impeedit, and not mandamus (a). A 
Licence is neceſſary to ſuſtain an action by the nominee, of a 
perpetual curacy for the profits; but is unneceſſary for a do- 
native, unleſs twice augmented (5), A Licence by two juſ- 
tices, is neceſſary for the ſale of ſpirituous liquors, notwith- 
_ ſtanding the party have one from the commiſſioners of exciſe 
(c). A Licence of abſence from the * to the incumbent, 
| _— be revoked (d). | 

| +  wilG@GHEI HOUSES. RATS 

Britiſh ſhips, paſſing the Ediſtone and others, in the chanel, 

but not touching at any place in Great-Britain or Ircland, are 


not liable to the Light Houſe duties (e). 


LONDON. 


The owner of a houſe with antient lights, oppolite to an ad- 
joining houſe, may run it up to any height (J). An action on 
the cuſtom muſt be in London; but in defence, it is pleadable 
in a ſuperior court; the cuſtom does not affect martial rights 
(g). Freemen are exempt from all port duties through Eng- 


 Tand, except the wines prizes (4). A feme covert ſole trader, 


| impleadable as ſuch, and liable to impriſonment, until ſatisfac- 
tion; her huſband's goods ſhall not be liable to the debt; ſhe 
may be a bankrupt, and if her huſband become one, his aſſig- 
nees ſhall not meddle with her effects (i). The validity of a 
| bye. law, on the return to a writ of Habeas Conſus cum cauſa, 
except in London, is triable in a ſummary way (&). The cuſ- 
toms of London, when in iſſue, are triable by the mayor and 
aldermen, by the mouth of their recorder on a proper ſurmiſe 
(7). The proceedings on a foreign attachment, muſt appear 
on the. face of a record (n)“). A builder, on a new foundation, 
is not intitled to ere& half his ſide-wall on his neighbour's 

grad (7). The Court of Conſcience there, is legal and 


(a) 1 Term 396. (5) Ib. 404. (c) 3 Term 360. (d) 4 Term 78. (e) 3 
Term 566. J) Burr. 248. (g) Id. 1784. (+) Hen. Black. 206. (i) 
Burr. een ha Id. 776. (1) Id. 249, ( Black. 834. * 959. 
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equitable i in its proceedings; and in which court, an attorney 
cannot avail himſelf of his privilege (2). The butchers are 
confined to their company (5). When the corporation pur- 
chaſe land under an act of parliament, its powers muſt be ac- 
curately purſued (c). An action againſt a feme covert, ſole 
trader, cannot be removed by Habeas Corfus\(d). The court 
cannot notice the cuſtom judicially(e). A feme covert cannot fue 
without the huſband, as a ſole trader (f). She cannot give a 
warrant of attorney to enter up Jen ( 80. wr 


„ LORDS AHT, „ . br Jo 
Buy 32 Geo. II. c. 28. payments muſt be every Monday ; and 
a judges order is final (4). The priſoner having once refuſed, 


F 


cannot ene be diſcharged under the act (7 ). 1 


{a Bl LOTTERY. | 
The ſale of tickets, by which the purchaſer is to have all 
the benefit, except the ten pound prizes, is void (&). The 
printer of a news-paper publiſhing an illegal propoſal, incurs 
the 1 of 50l. under 22 Geo. III. c. 47. 1. 13. (2): | 


MAN DAMus, 
IN WHAT CASES GRANTED. 


"To enforce a bye-law, to approve a perſon, and to a viſitor 
(n). To reſtore a curate (2). Corporators (o). A recorder 
(). An alderman (4). A capital burgeſs (r). For the ad- 
miſſion of a quaker (5). To reſtore a diſſenting miniſter (7). 
To proceed to an election of one ouſted (2) Aﬀter : a void 
election, under 11 Geo. I. c. 4. f. 2. (w). For the appoint: 
ment 2 oyerſeers (r). Church-wardens (5). Pariſh elerk 
ta) arate appointments in the caſe of ſeparate town- 
thips, ( 55 To a county treaſurer to reimburſe conſtables (3b). 


(a) Purr, 1583, + (4) Id. 1323. (e) Cowp. 628. (4) Black. 1050. (e) 
A. 2032. (J) 4 Term 361. (g) Ib. 362. (% Doug. 67. (1) Hen, 
Black! 107. '"(4)-2 Term 617. (41) 4 Term 414. (n) 2 Term 338. () 
Burr. 1044. (e) Id. 1641. (p) Id. 1999. (7) Id. 2089. (7) Doug. 169, 
GY Barr. 1005. ()) 2 Term 575. (a) Burr. 1386. (20) Id. 2008: (+) Ids 

1391. a Id. 1421. i) Id, "Py _ I Tem 574.1 (45) Burr. 29 
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to ſuch writ (7). 
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To the lord of the leet, on the 11 Geo. I. c. 4. ſ. g. relative 
to the nomination of mayors, &c. (a). To juſtices to proceed 
on a preſentment (4). To certify a diſſenting meeting-houſe, 
according to the toleration act, 1 W. & M. ſtat. 1. c. 18. (c). 
To the common ſeal of the univerſity of Cambridge (4). To 


the eccleſiaſtical court, to grant a probate of a will (e). To 
a college, to affix their ſeal () For the execution of powers 


under a canal act (g). Topermit courts leet and courts baron, 


to be held in accuſtomed places (4). To commiſſioners 
of land tax, for the election of a clerk (7). To compel the 


Corporation to affix the ſeal to the certificate of election of 


corporator, is of courſe (4). If ſeveral inconſiſtent cauſes are 
returned, the court will quaſh the return generally. To cer- 


tif that a corporation were not duly afſemhled, on a particu- 


lar day, and afterwards to ſtate the election of another corpo- 


tate officer on the ſame day, is inconſiſtent; the day is ma- 
terial, and laying it under a videlicet will not help; that it was 


not duly aſſembled to the election of a recorder, is bad; be- 
cauſe it is a negative pregnant. If the writ ſet forth all the 
proceedings of an election, concluding © by reaſon whereof A 
was elected,“ it is a bad return, to ſay that he was not elected, 
one of the facts alledged ſhould be traverſed; after the return 
made to the writ, no objection can be made by the defendant | 


| IN WHAT CASES REFUSED. 
It is a general rule to refuſe it, where there is another ſpe - 
cific remedy (n). To reſtore a clerk of the Bridge-houſe, 


London (2). Where the party admitted that he had been 


rightly removed (o). To compel the admiſſion of a barriſter 

(2). Againſt the lord to admit a copyholders claiming a deſ- - 
cent (). Againſt truſtees of turnpike roads, for not repair- | 
ing fences (r). To the mayor of London, to admit to the 


(4) Burr. 1452. (45) Id. 1530, (e) Id. 1992. (4) Id. 1648. (e) Id. 
3295. (/) Cowp. 377. (g) Black. 708. (+) Id. 716. (5) 1 Term 146. 
% 4 Term 599. (/) 5 Term 66. () Burr. 2186, Cowp. 378, Doug. 508, 
1 Term 395, 2 Term 259, 3 Term 646. (») 2 Term 177. (0) Cowp. 523+ 


office 


(2) Doug. 339. 0 2 Term 197. 0 Ib. 232. 
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office of auditor, where the party elected had ſerved three 
years ſucceſſively (a). Againſt the bank, for not transferring 
ſtock (4). Againſt the rector, to certify to the biſhop the 


election of a lecturer (c). Where the right of viſitation de- 
volved to the crown (d). To county juſtices, to rate one 


pariſh in aid of another, lying within a borough, having an 
exeluſive jutiſdiction, becauſe they have no means of inquiring 
into the complaint (e). To the church-wardens for a chureh 


rate, it being within the eccleſiaſtical juriſdiction (F). To 
compel a treaſurer under a particular order of guardians of 
the poor, to pay over money to them; becauſe under the par- 


ticular act of parliament, he is bound to pay obedience to 


their orders (g). To admit a veſtry-clerk, who may be elected 
at every veſtry, and therefore the office is not permanent, of 
courſe there can be no preſcriptive right (4). Deciſion upon 
the return of a particular cuſtom, is good (z). Where the 


writ is for reſtitution, a return that the party was not duly 


elected, is bad (E). If a writ be for admiſſion, a return not 


duly elected, is good (2). Where the return embraces inde- 
pendent matters not inconſiſtent, yet good and bad, the court 


will quaſh all that is bad ; and when — all will be 
queen (« m). 


MAXIMS, 


Boui Judicis ft ampiliare Juftitiam (u). Qui frior eff tem ore 


frotior eft jure (o). All acts in fari materia, are to be taken to- 


gether (½). In pleading via trita, via tuta, it always was the 


rule that two affirmatives cannot make an iſſue (). Communis 
error facis jus (r). Legal fictions are not to be contradicted, 


for the ſake of formal objections (). A third perſon ſhall 
neither ſuffer, or profit, by the fraud of another (7). in pars 


delicto fotior eſt conditio defendentis (u). All mercantile con- 


tracts, ought to be conſtrued liberally (w). Expreſſions uſed 
(a) 1 Term 423. (3) Doug. 508. (e) 4 Term 125. (4) Id. 233. (e) Id. 


778. J); Term 364. (g) Ib. 540. (+) Ib. 714. (#7) Cowp. 413. (4) 
Doug. 79. (/) Id. 80. (m) 2 Term 456, Burr. 2045. (») Burr. 304. (e) 


Doug. 22. (y) Id. 30, (g) Id. 60. () 1d. 98. (J. 108. (0 Id. 217. 


0% Id. 243, 452, 454» 670. * (3) 1d. 264. 
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by the court, are to be underſtood with relation to the ſubject 
matter before them. (a). The intention of a teſtator muſt 
prevail, if conſiſtent with law; but effect muſt be given to 
all the words of a will, if poſſible (4). Freight is the mother 


of wages, and the ſafety of the ſhip the mother of freight (c). 
 Quod inconveniens eft non licitum eft(d), Quod ab initio non valet 


tractu temfuoris non convaleſcit (e). Remedial laws are to have a 


. lberal conſtruttion; but penal laws are Wan ſtrictly (J). 


MANOR. 

Quit rents and caſual profits of a Manor are not rateable to 
the poor (g). By a grant thereof, with an exception as to the 
wates, will create a ſeverance, though the right of the copy- 


0 holders be continued by immemorial cuſtom (4). Any ſeized 
in fee of part of the waſte, may approve leaving a ſufficiency 


of common, though he be not the lord of the Manor (i). In 
the conveyance of a cuſtomary eſtate. to a tenant, antient ſer- 
vices cannot be reſerved for him, as the ſtatute of quia empores 
muſt then hold of the ſuperior lord (+). A court baron muſt 
be held betore two free ſuitors at leaſt (/ ). | 


MARRIAGE. 


When in a foreign country, it is to be cs by the laws 
there; if contrary to the 26 Geo. II. it will be void ( m). Is 
void if celebrated in a chapel (#). All conditions in reſtraint 
of Marriage are taken ſtriftly (o). Marriage contracts are 


looked on with a jealous eye (). A note given fraudulently, 


to carry on a Marriage Treaty, will be good againſt the drawer 
(9). After a ſolemn declaration, by a woman, that ſhe was 
married, and that goods in- the poſſeſſion of the reputed: huſ- 
band, were his in ner right, ſhe ſhall not afterwards, as againſt 
creditors, be allowed to contradict herſelf (r). A Marriage 


in fact, need not be proved in civil caſes, except for. criminal. 


converſation (). By 21 Geo, III. c. 53, previous Marriages 


() Doug. 270. (5) Id. 308. (c) Id. 523. (a) Id. 5838. (e) Id. 636 
(F) Id. 680. () Burr. 991. (5) 2 Term 415. (i) 3 Term 445. (05) 
4 Term 443. (1) Ib. 446. () Burr. 1079. (v) Doug. 634, (e) Burr. 
. (Id. 2730. ) Black. 363. (r) 2 8 233. n 166. 
are 
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dre declared valid (a). Baſtards are within the meaning of 
the Marriage Acts, requiring the conſent of father, guardian, 
or mother, to the Marriage of a minor (4). Publication of 
banns, or ſigning the regiſter to eſtabliſh a Marriage, in reſpe& 
of the Marriage Settlement, need not be proved (c). A 
ſtrong acknowledgment, and an open avowal of the Marriage 
for eighteen years together, is ſufficient to eſtabliſh: it inter 
vivos, on a ſuitof jaQtitation, without aCtual proof, if previous - 
to 25 Geo. II. (4). Where a note was given by the father, 
on the Marriage of his daughter, for which the jury found, 
preſuming the Marriage legal, the court refuſed to ſet aſide 
the verdict (e). - 


MARINER. 


On the loſs of the ſhip, wages ceaſe; and it is matter of 
fact for the jury to decide on the firſt place or port of deli- 
very ( J). In a ſuit in the Admiralty Court, all the Mariners 
may join; and there both ſhip and captain are liable for wages 
(g). That court has a juriſdiction on contracts made on land, 
unleſs ſpecial, or under ſeal, and there a prohibition ſhall go 
(4). After ſentence, a prohibition ſhall not go, unleſs a war- 
rant of Juriſdiction 1 e's from the face of the proceedings 


We 
MARSHALL. 


The appointment of the crown, is purſuant to the 27 Geo. 
n. c. 27. he is qualified to act as a commiſſioner of the land 
tax (k). The uſual. place for execution of capital offenders 
in his cuſtody, is at Saint Thomas a n (2). The ge- 
neral order on his appointment (n). 


MARSHALSEA COURT. 


The plaint, not the cafias, is ce e commencement of the 
action there (a). . 


(a) Doug. 637. (3) 1 Term 96. (e) Ib, 367. ( 877. (4 
Term 468. (J) Burr. 1845. (g) Ib. 1948, (5) Id. 1950. (7) 1b. 203) · 
. 1289. (0 Id. 2086. (6) Id. 2185. () Doug. 62. 


mm MANSLAUGHTER. 


1 
MANSLAUGHTER.. mn 
The benekt of clergy is a bar to an appeal (4). In the caſe 
of death, by firing in the uſual way in the impreſs ſervice (5). 


MALICIOUS PROSECUTION. 

The declaration in the action, muſt ſhew the original ſuit 
ended (c). And muſt be founded in malice, and without pro- 
bable cauſe (d). | 

MARKET TOWN. 

Woollen cloth may be fold in Market Towns, but not in 
open fair, contrary to 1 & 2 Phil. & M. c. 7. relative to the 
ſale of wares retail by ſtrangers (e). It is a treſpaſs to ſet tables 
in a Market-place f for the ſale of goods (f). 


MAYOR. 


It is a queſtion if a Mayor de facto intervenes, whether the 
Mayor of the former year, who is returning officer, and is. 
intitled by the charter to hold over, until a legal ſucceſſor is 
choſemz ; can be elected the third Years by 9 Ann, c. 20.1.8. (g). 


MAJORITY 


In a contract, relative to the poor, it is not neceffary that all 
- the church-wardens and overſeers ſhould concur, under the 


9 Geo. J. 8. J. ſ. 4. (4). 
1 MAINTENANCE 
Laid aſide as repugnant to the feelings of man ( „ 


MERCHANTS. 
Their law is the law of the land (Y. 


MESSENGER. 
The King's eee defending himſelf under a warrant 
from the ſecretary of ſtate, muſt ſhew that he acted in obe- 
dience to it (1). = | 


(a) Burr. 2801. (3) Cowp. 830. Bs Doug. 205. n 4) 2 Tem 231. 
(e) Dong. 243. (J Black. 1176. (f) Doug. 332, (4) 3 Term 592. (ö) 


METHODISTS 


4 Term 340. (4) Burr. 2669. (7) Id. 1767, 
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METHODISTS AND DISSENTERS, 
Are intitled to protection in their meetings (a). 


MINES OF LEAD, 


Are not liable to the poor rates, but the lord in refpe& to 
the profits i is liable to ſuch rates; and alſo to the land- tax, be- 


cauſe it is viſible real property within = pariſh (5). Eject- 


ment will be for ſuch mines (c). 


MILITIA, 


A ſubſtitute is a Militia-man (4). 


MISNOMER 
May be pleaded after a ſpecial imparlance e). 


| MISR ECITA L. 
If the defendant undertook to ſet forth the ſtatute of the 


23 Hen. VI. c. 9. in a plea to an action on a ſheriffs bond, a 
literal Miſrecital i is fatal (f). | = 


MODUS 
| Muſt be proved as laid, or the defendant will be intitled to 


a verdict and coſts (g). If pleaded in the eccleſiaſtical court, 


N will be granted before final ſentence 0. 


MONEY, 


Payment of it into court, is an acknowledgment of the 


action, to the extent of the ſum paid; and the plaintiff, at all 


4 


events, is intitled to coſts up to the time of payment; and 


where the demand is for unliquidated damages, ſuch payment, 


after a plea by a judge's order, would be irregular ; yet if 


taken out by the plaintiff, the irregularity i is waived ( (7). 


(O Burr. 1683. (8) Cop. 453. (0 Doug. 291. (4) Ti 1151. (e) 
Black. 51. (7) Doug. go. (2) 1 r (9m $58 00 Burr. 578, 
** — 464, 710. 
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| MORTGAGE. 

A Mortgage of ſhips or cargoes upon the high ſeas i is good, 
by delivery of the bill of ſale (2). In the caſe of copyhold 
premiſes, abſolute in the Mortgagee, if the teſtator, by his 
will, treat it as part of his perſonal eſtate, the heir cannot 
claim to be admitted to the copyhold (4), A Mortgagee is a 
; purchaſer, within the 27 Eliz. c. 4. relative to fraudulent con- 
veyances ; and therefore a voluntary ſettlement, made after a 
Marriage, is void as againſt him (c). By huſband and wife, 
of hereſtate, after his death will be void ; but her re-delivery, 
after his death, will make it good, od circumſtances may _ 
operate as ſuch re-delivery (4). A Mortgage in fee, by the 
lord of the manor, who afterwards purchaſes lands holden of | 
the manor, and takes ſurrenders to himſelf in fee, they will 
enure to the benefit of the Mortgagee ; and a ſettlement by 
the lord of the lands in Mortgage, will paſs the equity of re- 
demption of ſuch ſurrendered copyholds. A Mortgagor cane 
not diminiſh the ſecurity of his Mortgagee (e). A Mort- 
gagee is intitled to the rent in arrear at the time of the notice, 
and may diſtrain for it (J). The Mortgagee, may in eject- 
ment, recover againſt a tenant, under a leaſe, ſubſequent to 
the Mortgage, without any notice to quit (g). But if the 
tenant is encouraged to lay out money on the ſtrength of it, 
by the Mortgagee, he ſhall not turn him out during the term 
(4). But if the ejectment be merely to enforce an attorn- 
ment, the tenant ſhall not ſet up ſuch Leaſe againſt the Mort- 
gagee (i). The tenant to the Mortgagor, failing to give no- 
tice to him of an ejectment by the Mortgagee, does not in- 
cur the penalties of 11 Geo. II. c. 19. againſt ſecreting eject- 
ment (&). A ſecond Mortgagee, taking an aſſignment of a 
term to attend the inheritance, with all the title deeds, may 
recover, in an ejectment, againſt the firſt Mortgagee, without 
notice of the prior Mortgage (/). A mere change of truſt, 

or truſtee, does not make ſuch a chan ge of property, as to 


(a) Burr. 941. ( 1d. 969. ( Cray, 278. (4) Doug. 33. 00 14. 
694. (/) Id. 270. (40 18.21. (6) Id 22. (i) 1d. 23. 0 Raeel 
(1) 2 Term 755, 763. 


amount 


L 


amount to the revocation of a will; and therefore a convey- 
ance by the Mortgagee, in truſt for the Mortgagor, ſubſequent 
to the deviſe, on the diſcharge of the Mortgage, will not 
affect the intereſt of the deviſee (a). It is a queſtion, whether 


an action for meſne profits will lie by the Mortgagee, againſt. 


a tenant by leaſe ſubſequent to the Mortgage (5). - A prior 
incumbrancer having the beſt legal title, may. ſatisfy himſelf 
of any other ineumbrancers; although unknown to the ſe- 
cond Mortgagee, at the time of advancing his money (c). 


| The poſſeſſion of the Mortgagor, is the poſſeſſion of the Mort- 


gagee; and as touching the inheritance, there is but one 
title between them (4). Where there are ſeveral Mortgages 
to the ſame perſon, the court will not compel the Mortgagee 


to accept the redemption of one (e). A Mortgagee in poſ- 


. ſeſſion for forty days, gains a ſettlement (f). The Mortgagor 


cannot diſpute the title of his Mortgagee ( 8). Nor ſet up the 


title of a third Peron againſt him (3). 
MORTMAIN. 


A deviſe for the benefit of particular fellows, is good within N 


the ſtatute of 9 Geo. II. c. 92. but to colleges in truſt for 
other charitable uſes, would be void (7 ). 


MUSICAL COMPOSITION. 


For the encouragement of learning, copies of printed books 
are veſted in the authors; it is a writing, though not in lan- 
guage, or — and 1s within the 8 Ann, c. 19..(#). 


MUTUAL DEBTS, 


Set off againſt each other, by 2 Ges. II. c. 22. f. 13. & $ 
Geo. II. c. 24. ſ. 5. (2). 


- MURDER, 13 
'Principats in the feeond degree, depend on facts found by 
the jury; ſeveral indicted, one for giving the blow, and the 


* ( #) Dong, 684, (5) 18. 22. (% 1 Term 763. (0) Ib. 383. (e) Black. 
726. (7) Doug. 610. (g) Cowp. 601, () 1 Term 7359, (i) Black. 90. 
45) Cowp. 623. (0) Burr. 2220. 
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166 J 
other as aiding and aſſiſting; evidence that cither gave the 
blow, will ſupport the indictment (a), 


MUTINY. 


The Mutiny Laws are intended to guard the civil autho- 
-rity. The ſoldiers may be billeted by the deputy high con- 
ſtable (5). A . for not quartering ms mult ſtats 


the evidence (9. 


| . NAVIGATION, | 

The obſtruftion thereof, by caſting rubbiſh, is an offence 
againſt 34 & 35 Hen. VIII. c. 9. & 19 Geo. Il. c. 22. (4). 
'The ſoil of a navigable river, by legal preſumption, ee to 
he Was (e). 
| NAVY STORES. 

On a conviction for concealing them, the penalty is 200], 
or — puniſhment 1 in the diſcretion of the court (f)- 1 


NEW ASSIGNMENT. 


1” tn treſpaſs, the ſecond account being general, and which 
is added to avoid locality, does not always avoid the neceſlity 
of a new aſſignment ; but there can be none, without a ſpecial 
plea ; and where the plaintiff is driven to a new aſſignment, 
he may give the matter in evidence on the ſecond count, on a 


plea of not guilty 13 


NEW FOREST. 


By the 9 & 10 W. III. c. 36. for the increaſe and prefer. 
vation of tunber there, the crown may incloſe (2), 


NEW INN. 


A ſurrender of chambers paſſes the eſtate before admiſſion; . 
and the ſociety may maintain an ejectment, after the death of 
the furrenderee, before admiſſion (i). 


(a) Doug. 197. | (5) Burr. 1262. (e), Doug, 469. (d) Burr. 656. (.) 
Doug. 425. (/) 5 Tem 370, (g} 1 Term 479. (2) Bur. 1119. (6) 


1 Term 393. 


{ 169 J 
NEW TRIAL, (WAREN GRANTED). 

If the verdict be for the defendant, who had undertaken to 
honor a bill of exchange (4). In ejettment, under particu- 
lar circumſtances, and after two concurring verdicts (5). 
Where ſubſtantial juſtice has not been obtained, and when 
exceſſive damages have been given (c). And in criminal caſes 
where injuſtice has been done (4). In the like caſes, where 
there appeared ſtrong partiality in the evidence (e). In cri- 
minal caſes, the New Trial is moved for on the report of the 


judge; and the affidavit of the jury, that the verdift was taken 


contrary to their intention, and the judges direction (). Or 
if the judges report be contrary to evidence on the other fide 

(g). On diſcovery of new evidence (4). On a criminal can- 
yiction, it ſhould be moved for within the firſt four days of the 
term (1). If the plaintiff refuſe a non-ſuit againſt the judges 
opinion, the Ne ew Trial muſt be withont caſts (k). 


WHEN REFUSED. 


If the plaintiff is not injured, or in the caſe of trifling da- 
mages, although the verdict be againſt evidence (2). And on 
the ſame ground, where the verdict is for the plaintiff, on a 
wrong principle (=: n). On a hard caſe merely (). When the 
verdict is for the defendant, in an action for a malicious pro- 
ſecution, becauſe it is of a criminal nature (0). For exceſſive 
damages, in caſe of perſonal torts (+). In qui tam action for 
killing a hare ). For defective evidence in the power of the 
party at the tine (7). On the acquittal of a defendant, upon 
an indictment for not repairing a highway (s). Where no 
freſh light can be thrown (7). Although a jury, in a ſimilar 
caſe, gave a different verdict (2). In a writ of right, unlefs 
the verdict be flagrantly wrong (w). Upon two contrary ver- 
dicts (x). Where the verdict in debt is. only in part of che 


(a) Burr 1663. (3) Id. 2109. (e) Cowp, 6or, 5 Term 257, 1 Term 277. 

(4) 5 Term 437. (e) Black, 378. (J) Wilſon 329. (g) Ib. 269. ( 

Black. 965. (i) 5 Term 436. (4) Black. 670. (7) Burr. 655, Black. 851. 
() Id. 936. () Id. 1308. (e) Cowp. 37. (p) Id. 230. (9) Wilſon 27. 

(r) Id. 89, 2 Term 113. 0 Wilſon 298. An Black. 418. 00 Id. 802. 

(ww) Id, 941. (* Ib. 253. : = : 
um 


| 0 1 5 
ſum demanded, but for what 1 actually due (a). On the ob- 
jection to the competency of | evidence (5). On value alone. 


2 0. 


NIL HABUIT IN TENEMENTIS, 


ls the proper plea to a declaration, where the defendant 
intends to diſpute the title (4 . 8 


NISI PRIUS. 


The authority of a judgein ſach court, is 15 the commiſſion 
of aſſize (e). | 


NON-SUIT 


Diſcountenanced, when not founded on merits (J). If one 
of the two defendants ſuffer judgment by default, a rule for 
| judgment, as in the caſe of a Non-ſuit, will be refuſed, becauſe 
as to both, the plaintiff muſt be out of court ; but this caſe 
is out of 14 Geo. II. c. 17. giving coſts to the defendant (J). 
A Non- ſuit for miſ- direction will be ſet aſide (4). Will not 
be ſet aſide, for the purpoſe of amending a replication, on the 
ſtatute of limitations (2). Coſts are payable to the defendant 
on a Non-ſuit ; but upon an arreſt of judgment, each pays his 
own (k). If one defendant ſuffer judgment by default, the 
plaintiff need only give evidence to affect the reſt ; and the 
jury are to conſider, whether the treſpaſs proved, be the ſame _ 
as confeſſed (7). If in ejectment the leſſors deed, and co- 
Jorable evidence of fraud or impoſition on the plaintiff be given, 
it muſt be left to the jury; and a Non-ſuit will be wrong (). 
After the plaintiff has appeared, he cannot be non-ſuited 
without his AIG (z). But an undertaking to give material 
evidence to fix the venue, is not a conſent (6). In replevin, 
either party may take down the record; and therefore there 
can be no,judgment, as in the caſe of a Non-ſuit (). It may 
be moved for without a term's notice (g)- The inſolvency of 
_ the defendant, n to the action, is a good cauſe againſt 


(e) Black. 1221. (65) 1 Term 717. (e) 2 Term 113. (4) Doug. 598. 
(e) Id. 764. /) Burr, 1243. (g) Id. 359. (5) Id. 1986. (0 Id. 2692. 
(#) Cowp. 4% (47) Id. 483, yz Term 663, Doug. 161. (-) Cowp. 399. 
00 2 Term 275. — 281, (8)! Black. 375 00 Id. * R 4 
; 4 ſuc 


7 wn 7 


ſuch judgment (4). It cannot be a in bank (5). In 


ejectment, a non-proſs may be entered againſt all the de- 
miſes, except one (c). 


NOLLE PROSEQ UI. 


Where two ſever in pleading, a Nolle Proſequi may 10 en- 


tered as to one, and the action will proceed againſt the other; 
and the like as to the defendant, who ought not to have been 
joined (4). But although the counts are improperly joined, 

this proceeding will not be allowed as to prey of the declara- 
tion (e). 


NON-FPROS 


In treſpaſs, againſt ſeveral, for want of a declaration, ſhould 


be joint (/). 
NON-RESIDENCE. 


The 21 Hen. VIII. c. 18. is remedial, and the rector muſt 
be perſonally reſident on the parſonage; where there is one, 


the ſtatute muſt be performed cy pres ; and therefore if there 


be no parſonage-houſe, the reſidence muſt be in the pariſh 
(C). It is a queſtion whether more than one penalty can be 
| recovered 1 in one year (4). | 


NOTICE 


Of an inquiſition, at the aſſizes, upon the coroner's nik | 


ſion (7), To take the livery of London (). In the caſe of 
corporations, conveying land purſuant to act of parliament, 
requiring a written Notice relative thereto, an order of ſeſ⸗ 
fions in which the Notice is not ſtated is defective, and not 
to be cured by an appearance (/). If a conveyance be void 
_ againſt a purchaſer, within the 27 Eliz. c. 4. a Notice to 


ſuch purchaſer will make. no difference (m). As to the re- 
giſter aft, 7 Ann, c. 20. the party will not be relieved in. 
equity, having Notice, becauſe: the act is complied with (x). 


In the caſe of an adverſe tenant, the Notice to quit is. not 
(a) Dong. 646, () Wilſon 301. (e) Id. 1. (% Wilſon £9, 306. (e) 


Hen. Black. 108. (7) Burr, 3418. (g) Cowp. 341, 429. (5) Black. gf. 


(i) Bur. 19. (4) la. 239. (70 Conp. 30. (e 1d, 280, () Id. 712. 
required 
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required to ſupport an ejectment (a). Nor where by the terms 
of a leaſe it is to end on a given day (0. A Notice to quit 
at Lady-day, is firima facie evidence of a holding from Lady- 
day to Lady-day (c). And on ſuch a tenancy, half a year's 
Notice to quit is required, which muſt end at the expiration 
of the year, without diſtinction, between houſes and lands (4). 
After the expiration of a life eſtate, Notice to quit by the re- 
mainder - man, a ſubſequent acceptance of rent by him is 
only evidence of a tenancy, from year to year, and the Notice 
to quit remains good. If the leſſor miſtake the title, and 
prove a different time than that mentioned in his Notice, he 
will be non-ſuited (e). But where the Notice is to quit, or 
the party ſhall inſiſt on double rent, ſuch Notice not intending 
to offer a new bargain, will ſupport an ejectment (f), To a 
tenant under a leafe, ſubſequent to a mortgage, the Notice is 
not required (g). If the Notice be to quit, or pay double rent, 
the latter will be due on the holding over; and a ſubſequent 
| Notice, after the expiration of ſuch Notice, in ſubſtance the 
fame, is no waiver either of the firſt, or of the double rent 
which has accrued due (4). On appeal againſt a poors rate, 
Notice muſt be given to the church-wardens or overſeers (7). 
Under a tenancy from year to year, prior to a mortgage, or 
the grant of a reverſion, the tenant is intitled to ſix months 
Notice, before the end of the year (Y). For the production 
of papers, in a penal action, a Notice to the attorney or 
agent, is ſufficient (2). An infant ſuing by attorney, muſt 
give Notice of his guardian's place of reſidence (n). It has 
been ſaid, that to ſuperſede, or quaſh a writ, Notice of a mo- 
tion muſt be given (#). Where proceedings are ſtayed by con- 
ſent, the Notice is unneceſſary (o). Nor on the revival, 
after an injunction (+). Reaſonable Notice muſt be given to 
the bail, upon a ſcire facias (9). Where by law it is re- 
quired, before the party is affected, leaving it at his houſe, is 
generally ſufficient ; this will extend to a ſulæna out of Chan- 
() Cowp. 662. (5) 1 Term 162. (e) Ib. 161. (2) Ib. 159. (e) Ib. 
161. (F) Doug. 167. (g) Id, 21. (5) 1 Term 53. (i) Ib, 027. (4) Ib. 
380. (1) 3 Term 306, (n) Wilſon 2. (n) Id. 46, (e) Black. 762. (7 
* 784. (07 Id, 807, FR „ 

cery, 


{99 3 
ecry, or a quo miuns from the Exchequer ; but not to any kind 
of proceſs to bring a party into contempt (a). An ex- 
ciſe officer is intitled to it, under 23 Geo. III. c. 70. 1. 30. 


before an action, for any thing done bona fide, in the ſuppoſed * 
execution of his duty {5). A Notice to quit at Midſummer, | 


on a tenure from Michaelmas, is not ſufficient ; and the ob- 
jection may be takenfat the trial, although none made when 
the Notice was given (c ts ). A Notice left with the ſervant, at 


another dwelling-houſe, is ſtrong pre ſumptive evidence _ 


_ maſter had it, and is left to the Jury (4). 


NUDUM PACTUM. 


The idea is calculated and adopted to prevent inconſiderate 
promiſes; but the objettion will not hold, if the undertaking 


be in writing; a departure, or a ſuſpenſion from the purſuit 
of a right, will be ſufficient to ſupport a verbal promiſe (e). 
The promiſe of a bankrupt to pay a debt, in conſideration of 


the creditor agreeing not to prove it under the commiſſion, is 


not Nudum Pactum (J). 


| NUISANCE. 
When it ariſes from a mere exceſs, the party cannot abate 


the whole (gz). If the indictment be bad, the party ſhould 


demur; becauſe the court will never quaſh it upon motion (4). 
A private Nuiſance, is abateable by the injured party (1). 
The violation of a public law, is not within the idea of a 
Nuiſance (#)- 


NUL TIEL RECORD 
Is no plea to an action on a foreign judgment; and ſuch plea 


» nugatory, although the plaintiff has called the judgment a 
record 1 in the declaration (1). 


"0 4 Term 465. (3) 5 Term 1. (c) 4 Term 351. (4) n. 464. 
(e) Burr. 1669. (7) Cowp. 548. ( Burr. 267. ( Id. 2116. (i) 
Wilſon 58, (4) Burr. 1770, (/ ) Doug. 4. | 7 
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[TS 
| OATH, 
By the common law, is not confined to form; a Jew, on the 
oa Teſtament, and a Turk, on the Alcoran, may be ſworn 
to give evidence on a criminal proſecution (a). After the ac- 
cuſed has _—_ anſwered by affidavit, he cannot be examined 
ore texus (6). 


OFFICES AND OFFICERS. | 

At common law, a biſhop, with the confirmation of the 
| dean and chapter, might bind his ſucceſſor; but this is re- 
ſtrained by the ſtatute of 1 Eliz. c. 19. to twenty-one years, 
or three lives, reſerving the accuſtomed” rent (c). A mandamus 
will lie for reſtoring a pariſh clerk, who is a temporal Officer 
(4). An attachment will lie againſt a ſummoning Officer, for 
taking money to excuſe jurymen (e). Officers belonging to 
the crown, are exempted from ſerving on juries (F). Where 
two offices are incompatible, the acceptance of the higheſt, 
;fo facto, vacates the other (g). A ſuſpenſion will not amount 
to a vacancy ; all neceſſary acts muſt ſtill be done by the par- 
ticular officer, to give them validity (4). The head of a col- 
lege cannot maintain an aſſize for it, becauſe he hath no ſole 
ſeiſin (/). Arreſting any, not deſcribed in their warrant, not 
juſtifiable, under the ſtatute 24 Geo. II. relative to 14 * 
previous to actions againſt juſtices of the peace (K). 
crown may exempt perſons from ſerving the Office Fo con- 
ſtable; and a younger brother of the Trinity-houſe is ex- 
empted (2). A jurat of a corporation may be elected town- 
clerk, who may attend without ſummons ; the clerks of aſſize 
and arraigns, have no juriſdiction to decide on any queſtion, not- 
withſtanding the inſertion of their names in the commiſſion of 
oyer and terminer (n). The half pay of an officer is not aſſignable, 
and therefore need not be included in the ſchedule under the lords 
act; nor is his future half pay (a). The clerk of the papers of the 
King” Bench priſon, muſt reſide there himſelf; he cannot act 


) Cowp. 3 3) Wilſon 30. (e) Burr. 221. (4) Cawp. 370. (e) Id. 
1 0 Dong 195 (z) I. 383. 8 (5) 2 Term Tem (i) ib. 355. (4) 
$63. (4) x Term 686. (00 2 Term 81. 0 3 681. 0 248. 


by 


s } 


by deputy (a). Where w_ may be ſued, and certain privi- 
leges are conferred on them by a particular act, and new ob- 
ligations are impoſed by a ſubſequent act, the ptivileges given 
by the former law, will not attach in reſpect of e done 
under the latter (5). | 


OPINION 


of a witneſs on an inſurance cauſe, inadmiſſible (e). 
OPTION. 


| When one of two things i is to be performed, the eleQion is 


in him whe is to verform (d). If part of an alternative be 
prohibited, and ſubject to a penalty, the perty having made 
ſuch Option, ſhall i incur the men (e). 


Will on proper occaſions, be 8 to mean © and” (7) 


| , ORDERS OF BASTARDY. 

The coverture will not protect the wife from puniſhment, 
for diſobedience to ſuch order, made while ſhe was ſole. The 
production of Baſtards, is a. crime by 18 Eliz. c. 3. and the 
mother a vagrant, within the 6 Geo. I. c. 19. ſ. 2. (g). 


: ORDERS OF JUSTICES 
Are to receive favourable conſtructions (). Otherwiſe on 
eonvictions (i). Two juſtices, within the ſame hundred, have 
juriſdiction; in. caſe of the inability of the hundred, Es, are 
to aſſeſs any other pariſh (). | 


ORDER OF REMOVAL: 


The 3 & 4 W. & M. c. 11. ſ. 6. relative to the ſettlement 2 


of the poor, is not aſſected by: 9 Geo. I. levelled againſt frau- 
dulent purchaſes ; and by 17 Geo. II. c. 38. are not com- 
pellable to rate even occupiers who are unfit (J). An order 


) en 16, Term cog (5) 56 Term 16. 09 Doug. 512. (4 
Id. 18. ( Id. 14. (7) 3 Term 40. (g). Burr. 1679. (5) Burr. 246. 


_ ug. 112. (5) Doug: W (4) Id. 576. (0) Burr. 371. 
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ft ris * 
not appealed againſt, only concludes the parties (a). It is 
merely a prohibition from returning in a ſtate of vagrancy (5). 
Without any alteration of the paupers circumſtances, it may 


be executed at any diſtance of time (c). If ſeparately ſigned, 


it is only voidable, and the ſubject of an appeal at the next 
ſeſſions; the returning in a ſtate of vagrancy, is an offence 
within 13.8 14 Car. II. c. 12. ſ. 3. & 17 Geo. II. c. 5. ſ. 1. 
(4). A general commitment, until diſcharged by due courſe 

of law, is defective; the confinement ſhould be for one month, 


and the commitment of the wife being illegal, although 


founded on the illegal a& of the huſband is actionable (e). 
A general order to 50 to, and continue at the poor houſe with 
a view to a maintenance there, is defective (/). The order 
of confirmation is univerſally concluſive ; but of reverſal, con- 


cludes only the parties (g). Of the nurſe and children to their 


derivative ſettlement, without noticing the parent's death or 
ſettlement, is good (4). The children, until they acquire a 
ſettlement, follow their parents (1). Long cohabitation is 
ſufficient proof of marriage, to ground an order for the re- 
moval-of the children (+). The order of ſeſſions on appeal, 


need not ſtate the caſe ſpecially (2). An order, quaſhing a 
Poor rate, wit. out relieving the injured party, will be quaſhed 


er). KS 


ORDER OF SESSION 
For quaſhing a poor rate, without ny roaſon, i is good; and 


the 3 muſt appear (#). 


ORDERS UPON SURVEYORS. 


The quarter ſeſſion originally, have not juriſdiction over 
their accounts, which are confined to . ſeſſions, by 3 & 4 


| W. & N. c. 12. ſ. 9. (0). 


ORIGINAL WRIT 


Teſted before the cauſe of action, is abateable (). 

6a 1 Term 164. (5) 2 Term 711. (e 4 Term 473. (4) Burr. 596, 60r- 
(e) 1d. 602. (f) Id. 2678. (g) Id. 354. (4) 1 Term 164. (i) Burr, 80, 
$70. (4) Id. 1330. (7) Id. 514. () Id. N (#) Id. 210. (0) 1 


OVERSEERS. 


A 


OVERSEERS. 

A juſtice of the peace, who was a lieutenant of the marines 
on half pay has ſerved the office (a). Only four can be ap- 
pointed ((5). A rate cannot be made to reimburſe them, but 
they may retain; the rate ſhould be monthly, and by 17 Geo. 
II. c. 39. their executors muſt pay over the money collected 
before other debts (c). The alteration of a rate, without any 
bad intention, ſhall not be the ſubject of a criminal charge (4). 
Women, and labourers, may ſerve the office (e). A majority 
of the pariſhioners, conſenting to their contracts, under 9 
Geo. I. c. 7. ſ. 4. is ſufficient (f). If upon any difallowance 
of their accounts, by the ſeſſions on appeal, without directing 
the payment of the balance, it will be compelled by mandamus 
to two juſtices out of ſeſſions (g). An order appointing one 
ſubſtantial houſeholder of the pariſh, Overſeer for a particular 
hamlet, was eonfirmed generally, at the ſeſſions, with coſts, 
and affirmed in the King's-Bench (4). A ſpecific ſum cannot 
be proved under commiſſion of bankruptcy, againſt the Over- 
ſeer, before his accounts are delivered in 5 ). The pariſhi- 
oners may appeal to the ſeſſions, againſt the appointment 
under 43 Eliz. c. 2. (#). An appointment for the preſent, or 
for an enſuing year, will be good; but if dated on a Sunday, 


will be quaſhed (2). An appointment for the ſubdivitions of 


a pariſh, or ſeparately ſigned by the juſtices, is void (m). 
| Where the pariſh conſiſts of ſeparate townſhips, the mode of 
compelling an appointment, is by mandamus (u). To entitle 
a diſtrict to ſeparate Overſeers, muſt be thewn a townſhip ; ; and 
that the pariſh cannot have the benefit of 43 Eliz. ſo as to 
maintain their own poor, as a pariſh (o). And where a pariſh, 
conſiſting of ſeparate diſtricts, with an immemorial ſeparate 
rate, the money blended, yet proportionately applied, - but 
becauſe the ſeſſions did not ſtate, that the pariſh could not 
have the benefit of that ſtatute, they were held not intitled to 


(a) Burr. 246. Wo Id. 445. (e) Id. 1153. (4) Doug. 449. (e) 2 
Term 395. (J) Id. 592. (g) 4 Term 246. ( Id. 5% (i) 1 Term 
369. T4) 3 Term 38. (/) Burr. 1905, Cowp. 139, 2 Term 395, 4 Term 
| mv (m) Doug. 332, 3 Term 38. (a) 1 Term 370. (9 ) 1d. 376. 
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not appealed againſt, only concludes the parties : (6) It is 
merely a prohibition from returning in a ſtate of vagrancy (3). 
Without any alteration of the paupers circumſtances, it may 
be executed at any diſtance of time (c). If ſeparately ſigned, 
it is only voidable, and the ſubje& of an appeal at the next 
ſeſſions ; the returning in a ſtate of vagrancy, is an offence 
within 13.& 14 Car. II. c. 12. ſ. 3. & 17 Geo. II. c. 5. f. 1. 
(4). A general commitment, until diſcharged by due courſe 
of law, is defective; the confinement ſhould be for one month, 
and the commitment of the wife being illegal, although | 
founded on the illegal a& of the huſband is aCtionable (e). 
A general order to 90 to, and continue at the poor houſe with 
a view to a maintenance there, is defective (/). The order 
of. confirmation is univerſally conelufive ; but of reverſal, con- 
cludes only the parties (g). Of the nurſe and children to their 
derivative ſettlement, without noticing the parent's death or 
ſettlement, is good (4). The children, until they acquire a 
ſettlement, follow their parents (i). Long cohabitation is 
ſufficient proof of marriage, to ground an order for the re- 
moval of the children (&). The order of ſeſſions on appeal, 
need not ſtate the caſe ſpecially (7). An order, quaſhing a 
Poor rate, wits.out relieving the injured party, will be 8 


050. 
ORDER OF SESSION 


For quaſhing a poor rate, without es a! is good; and 
the adjudication muſt appear (#). 


ORDERS UPON SURVEYORS. 
The quarter ſeſſion originally, have not juriſdiftion over 
their accounts, which are confined to "= ſeſſions, by 3 & 4 
V. & M. c. 12. ſ. 9. (0). 


ORIGINAL WRIT 
| Teſted before the cauſe of aan, | is abateable (). 
(a) 1 Term 164. (i) 2 Term 711. ( 4 Term 473. ( Burr 596, 60 - 


e) Id. 602. (0 Id. 2678. (g) Id. 354. (5) 1 Term 164. (7) Burr. 5, 
#70. (%) Id. 1330. (7) Id. 514. () Id. 2637. (n) Id. 2103. (0) Id. 


745. Id. 967. 
© OVERSEERS. 


1 "> 


' OVERSEERS. 


A juſtice of the peace, who was a lieutenant of the marities 
en half pay has ſerved the office (a). Only four can be ap- 
pointed ((). A rate cannot be made to reimburſe them, but 
they may retain; the rate ſhould be monthly, and by 17 Geo. 
II. c. 39. their executors muſt pay over the money collected 
before other debts (c). The alteration of a rate, without any 


bad intention, ſhall not be the ſubject of a criminal charge (4). 


Women, and labourers, may ſerve the office (e). A majority 
of the pariſhioners, conſenting to their contratts, under 9 


Geo. I. c. 7. ſ. 4. is ſufficient (F). If upon any diſallowance 


of their accounts, by the ſeſſions on appeal, without directing 


the payment of the balance, it will be compelled by mandamus 


to two juſtices out of ſeſſions (g). An order appointing one 
ſubſtantial houſeholder of the pariſh, Overſeer for a particular 
hamlet, was eonfirmed generally, at the ſeſſions, with coſts, 
and affirmed in the King's-Bench (4). A ſpecific ſum cannot 
be proved under commiſſion of bankruptcy, againſt the Over- 
ſeer, before his accounts are delivered in (7 ). The pariſhi- 
oners may appeal to the ſeſſions, againſt the appointment 
under 43 Eliz. c. 2. (&). An appointment for the preſent, or 
for an enſuing year, will be good; but if dated on a Sunday, 


will be quaſhed (2). An appointment for the ſubdivitions of 


a pariſh, or ſeparately ſigned by the juſtices, is void (m). 
Where the pariſh conſiſts of ſeparate townſhips, the mode of 
compelling an appointment, is by mandamus (1). To entitle 
a diſtrict to ſeparate Overſeers, muſt be ſhewn a townſhip ; and 
that the pariſh cannot have the benefit of 43 Eliz. ſo as to 
maintain their own poor, as a pariſh (o. And where a pariſh, 
conſiſting of ſeparate diſtricts, with an immemorial ſeparate 


rate, the money blended, yet proportionately applied, but 


becauſe the ſeſſions did not ſtate, that the pariſh could not 
have the benefit of that * they were held not intitled to 


a Burr, 246. (3) Id. 445. (e) Id. 1153. (4) Doug. 449. (a 2 
Term 395- (J) Id. 592. (g) 4 Term 246. ( Id. 550 (5) 1 Term 
369. (4) 3 Term 38. (/) Burr. 1905, Cowp. 139, 2 Term 395, 4 Term 

778. (m) Doug. 332, 3 Term 38. (=) 1 Term 374. ( Id. 376. 
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„ 
maintain their own poor ſeparately (a). A perſon reſiding 
out of, may be appointed Overſeer for the hamlet (5). They 


may be appointed by ſeparate inſtruments (c). And the form 
will receive a liberal conſtruction (4). 


OUTLAWRY. 


| Every offence againſt the peace, and without ores; may 

ground the proceſs (e e). The 25 Edw. III. ſtat. 5. c. 14. re- 
lative to the writ of exigent, does not apply to oyer and ter- 
miner, and gaol delivery. The names of the coroners need 
not be ſubſcribed to the judgment, but it muſt appear to have 
been pronounced by them. The proceſs of cqhias and exi- 
gent, will be preſumed regular, and if the record ftate that 
the juſtices of oyer and terminer, were aſſigned by letters 
patent, the great ſeal will be preſumed. Outlawry is a con- 


= viction, within 14 Geo. II. c. 6. ſ. 1. and the crime of ſheep- 


ſtealing, is not within the benefit of clergy (F). After a con- 
viction, the ſheriff fhould regularly bring in the party (g). 

And bail muſt be given, before the Outlawry can be reverſed 
(4). An error in fact, true or falſe, may be confeſſed by the 
attorney-general (). The cafins ut lagatum, and the ſheriffs 
return, are filed with the clerk of the exigents (4). Before the 
3 Ann, a writ of error in criminal caſes, differed from civil; 

but ſince that ſtatute, it has been granted in all caſes under 
treaſon and felony; in caſe of probable error, which is for the 
examination of the attorney general, previous to his fiat, but the 
court will not give way to trivial objections, though confeſſed by 
him (2). One exigent, againſt both principal and acceſſory, is 
only error as to the latter (n). The ſolicitor general may file 
an information, without ſuggeſting the vacancy of the office of 
attorney general (z). In felony, if it appear that the defendant 
was Outlawed, after a day given in court, and before its ar- 
rival, the Outlawry will be reverſed (o). On pleading. non- 

g identity, the trial is inflanter ( 7 ). In offences againſt the 


FI ) 4 Term 266. 4) Ib. 550. (c) Ib. 552, (4) Ib. 778, (e) Burr, 
2558. (/) 4 Term 521. (g) Burr. 2531. () Wilſon 3. (i) Burr. 642. 
(4) 3 Term'57t. (J) Burr: 2550. (m) 4 Term 521. (2) Burr. 2553. (0) 
„. Term 499. (p) Burr. 638, 5 | OO 

N 8 „F | Peace, 


Lan W * wt. 


[48:4 


peace, formerly, proclamations were not required (a). A re- 


turn to a writ of proclamation, that the principal has been re- 


quired to render himſelf to the ſheriff, ſo that he might have 
his body before the court, at the return, is good; and if it 
appear on the record, that ſuch writ was delivered to the ſhe- 
riff, it is ſufficient; and if the writ require the proclamation 
in the open court, it is alſo good (5). In high treaſon, the 


defendant is intitled to council, on collateral matters (c). In 


the ſheriffs return to the exigent, it muſt appear that the party 


did not appear and render; but this is not required in the re- 


turn to the writ of proclamation (d). 


OXFORD. 


A college barber reſiding in the city, but out of the college, 
is intitled to the privileges of the Univerſity (e). 


OVER. 


Of a leaſe, not to be diſpenſed with, although the cilginal 
be loſt (7). The defendant need not in his plea ſet out a re- 


cord, ſtated in the declaration (g). Of letters patent pleaded, 
will berefuſed, unleſs demanded the ſame term (4). The party 


is allowed two days, excluſive of the day of demand for giv- 


ing it (7). The defendant is not intitled to one of an original 


writ ; and the plaintiff may proceed, notwithſtanding the de- 


mand (c). Although the party be not intitled to it, yet if 
granted, he ſhall take the whole inſtrument as part of his ad- 


yerſary's plea (2). | a 
PARISH CLERK. 
The office and fee are of temporal cognizance (m). 


PARISH AND DIOCESE, | 
 Antiently ſignified the ſame diſtrict, and of the firſt divi- 


ſion of Pariſhes (2). When a townſhip had for more than 


(a) Burr. 25596 (6) 5 Term 521. (c) Burr. 638. (4) 4 Term 521. 
(e) Doug. 513. (J) Wilſon 16. (g) Ib 97. () it Term 149. (i) 2 
Term 40. (4) Doug: 215. (1) Ide 459. ( Burr. 367, () Wilſon 192. 
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ſixty years ſeparate overſeers, and maintained its own poor, 
held intitled to the ſame privilege (a). When from its extent 
it cannot have the benefit of 43 Eliz. c. 2. by 13 & 14 Car. II. 
c. 12. ſ. 21. it may divided with ſeparate townſhips, overſeers, 
and poor; an order of ſeſſions without this eſſential foundation 
is a nullity, not to be cured by Ons uſage for forty 


years (5). 
PAUPER, 


Cann be permitted to defend as ſuch on a dontempt 43 | 
Nor to proſecute an indictment on ſpecial grounds (4). 
weekly allowance is payable, at the beginning of the week (e n 


PANEL 
yy be challenged by reaſon of the ſheriff's influence 7 


PAR LIAMENT. 


The precept ought to be directed to the returning ow by 
| the ſtatute 7 & 8 W. III. c. 25. f. 1. and the time of delivery, 
may be material to be proved (g). A member cannot be ar 
reſted, except for treaſon, felony, or breach of the peace (J). 
If a libel charge a member with criminal language in parlia- 
ment, the information will 80, without any denial of the charge 
by affidavit (i). | | 


PARTNERS, 


After a ſecret act of bankruptcy by one, the other may, Bona 

fide, diſpoſe of the effects (x). And in caſe of bankruptcy, 
they are entitled as againſt each other to the balance of ac- 
counts (2). Their diſſolution in conſequence, will not intitle 
them to ſeparate actions for the recovery of money due to the 
_ Partnerſhip (m). On the diflolution, the remedy is againſt 
both, on a contract with either (2). And where there is 2 
Covenant to account yearly, and a diſſolution before the expi- 

ration of the term limitted, on a balance ſtruck, including 


(a) 3 Term 746. (6) Burr, 1611. (e) Id. 1075. (4) Id. 1 308. WOE 
Term 320, (J) Burr. 1856. (g) Id, 2270, 2275: (+4) Wilſon 151. (i) 

Id. 372. (i) Cowp. 449- 0 1d. 46g. (m) 2 Term 282, (% Cowp. 449 · 
| | 3 items 


1 


items unconnected with the Partnerſhip, an aſſumpſit will lie 


(a). As to an execution againſt either (4). If the Partner- 


ſhip effects are ſold, the proportion may be ſettled on a re- : 
ference to the maſter (c). To make either liable, the contract 
muſt be with the oftenſible perſon to ſhare profit and loſs, or 


permitting either the uſe of the credit of the other (4). They 
are liable to each other in an action for money. received 
and wrongfully carried to the Partnerſhip account ; upon a 


death, money due to the Partnerſhip paid to a third perſon, | 
may be recovered by the ſurvivor in his own right, and the 
defendant may ſett off (e). If one, either as attorney or con- 


veyancer receive money, the other will be anſwerable (J). 
They cannot maintain an action for goods fold, by either, for 
ſmuggling (g). Acts ſubſequent to the time of delivering 


goods on a contract, admitted to ſhew a delivery on a Partner- 


ſhip account, if doubtful at the time of the contract, but if 
it clearly appear that no Partnerſhip exiſted at the tine of the 
contract, no ſubſequent act by any, afterwards becoming 
partner, (not even his acknowledgment) will make him liable 
in an action for goods ſold and delivered, though he would on 
his acceptance of a bill of exchange given for the goods (4). 
One applied truſt money in the trade with the privity of the 
other they ſeparated, and the effects were aſſigned to the 
firſt, who took the debts on him; they were both notwith- 
ſtanding liable to pay ſuch truſt money (i). 


. PAPIST. 
A popith creditor, intitled to be paid out of the produce of 


a real eſtate (). He cannot take a leaſe for yore but may 
have a claim on it as aſſetts (2). | 


| PARDON 
May be obtained by approvement, by falling within the 10 


& 11 W. III. c. 20. f. 5. and 5 Ann, c. 31. ſ. 4. relative to 


(a) 2 Term 479. (5) Cowp. 449: (e) Doug. 627. (d) Id. 356. (e) 2 
Term 476, (J) Cowp. 814. () 3 Term 454. (5) 4 Term 720. (5) 
5 Term 601. O® Cowp. 464 (1) Id. 468. | 
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the diſcovery of particular offenders, or by proclamation ( a}. 
Bnt a juſtice of the peace, cannot make this election (5). 
How worded when by ſign manual (c). A reſtitution can 


only be of things in Hatu quo; but the right of the crown can- 
not affect rights veſted, in third perſons (d). | 


PAWN AND PAWN BROKER. 


The pawnee has no property, the goods are only delivered 
ÞB as gages or pledges; a mortgagee of moveable goods, and of 
3 choſes in action is the true owner; and therefore the goods 
| ought to be ſubject to all poſſible rules of delivery (e). A 
Pawnbroker hath no lien on pRns pledged by tenant for life 


Y. 


PAYING MONEY INTO COURT. 


The amount paid, is ſtruck from the declaration, and unleſs 
more be due, the verdict muſt be for the defendant, on the 
ſtatute 4 & 5 Ann, c. 16. ſ. 13. (g). The operation of ſuch 

ſtatute is within the diſcretion of the Court (4). Such payment 
is an acknowledgment of the action (i). A bond for the pay- 
ment of money by inſtallments, is within the ſtatute (+). 
When by a ſubſequent agreement to be paid by inſtallments, 
with a proviſo for its punctuality, otherwiſe the agreement and 
defeazance to be void; on any default, the groſs ſum will be 
due (2). The penalty of a baſtardy bond, may be paid into 
Court (). Alſo for breach of covenant, on the non payment 
of an advanced rent for ploughing meadow ground (2). In a 
,caſe of oppreſſion, ſuch payments may be without coſts (o). 
In general, coſts are allowed to the plaintiff up to the time 
of payment (). The iſſue money in a gui tam action may be 
paid into Court on circumſtances (q). A common carrier may 
pay in money, after his uſual public notice (r). In the caſe 
of unliquidated damages, ſuch payment, under a judges or- 
der, after a plea pleaded, would be irregular ; but if the 


(a) Cowp. 115 45) Id. 336. (e) Black. 479. (4) 2 Term 569. (e) 
Wilſon 261. (/) 2 Term 376, (g) Burr. 578. (4) Id. 1374. (1) Id. 2640 
(4) Id. 1870. (7) Id. 1374. () Black. 1190 (#) Id. 837. (o) Burr. $78. 
(4) 1 Term 710, 00 3 Term 137. (r ) Hen. Black. 299. 
| plaintiff | 


{ 12093 ©] : 

plaintiff accept the Money, he waives the irregularity (2). 
Where a rule to change the venue; from Middleſex, is diſ- 
charged on the plaintiff” s undertaking, to give material evi- 
dence in the original county; the production of a rule of Court 


for ſuch payment, is a compliance, and though ſubſequently 
obtained, is an admiſſion of the action (4). Such payment is 


almoſt the only caſe in law, where the party is bound by a 


miſtaken payment (c). It is a queſtion, whether the defendant 
can demur to the evidence after ſuch payment (4)? The pay- 


ment may be made in replevin (e). In outlawry of one de- 


fendant, and the other ſuffering judgment, a third ſhall not be 


permitted to pay it in (/). On the game laws, money may 


be paid into Court generally, on two counts in debt for pe- 
naltics, being actions popular, and not we tam (g). 


| PAROL TO DEMUR. | 
Au infant muſt pay it at the time of pleading (4). 


| _ PACKER 
| Has a lien on the general balance (i). 


PENALTY. 


The party cannot exceed it in an action (H). For giving falſe 
account of goods in a boat, by 8 Geo. I. c. 38. ten ſhillings 
per ton to be calculated on the difference of quantity (/). For 
obſtructing euſtom-houſe officers, contrary to 8 Geo: I. c. 18. 
. 25. ſeparately liable; an offence in its nature, ſingle, one 
penalty can only be recovered, though ſeveral join in the of- 
fence (m). A perſon procuring it to be done, though not pre- 
ſent, is liable (1). On the exerciſe of an ordinary calling, 
on a Sunday, there can be only one offence in one day; and a 
conviction for two, is an exceſs of juriſdiction ( 0). 


(a) 1 Term 710. (3) 2 Term 275. (e) Ib. 645. (4) Hen, Black. go. 
(e) Ib. 24. (F) 2 Black. 1029. (g) Id. 1052. (4) 4 Term 77. (i) 3 Burr. 
2222. (4) Burr. 1352, Black. 387, 395. (7) Cowp. 585. ( Id. 610. 
() Id. 612, (0) Id. 640. A 8 
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PEACE OFFICER 


May arreſt on a reaſonable charge of as without war- 
rant; but a pavate perſon cannot. (a). | 


PENAL ACTION. 


A diſcontinuance will be cured by a verdi& (5). In the caſe 
of accumulative damages, the party has ſtill a civil remedy (c). 
Proceedings ſtayed for want of affidavit filed for the commiſſion - 
of the offence in the county, purſuant to 25 Edw. III. ſtatute 4 
& 3. (4). Amendment of declaration refuſed, though pleading 


ſtill on paper, in a qui tam action for uſury, which had been de- 


pending for four years (e). After verdict, the proceedings will 
not be ſtayed for want of ſuch affidavit; the ſtatute of 21 Ja. I. 
c. 4. only applies to Penal Statutes, where juſtices of aſſize, and 
of ,the peace have juriſdiction (7). The action may be ſued in 
the ſuperior court for the penalty, unleſs expreſlly reſtrained 
(g). A ſtatute, creating different penalties, with directions 
to ſue for the greater in the ſuperior court ; and that it ſhall be 
lawful for the juſtices of the peace, &c. to hear and deter- 
mine the latter, with a power to mitigate the ſuperior court, 
is ouſted of juriſdiction, as to the latter (4). If one penalty 
generally be found, and the plaintiff apply it to a bad count, 
he cannot alter it, notwithſtanding he might, by the evidence, 
have fixed it to any other (1). Two penalties may be reco- 
vered on the ſame day, on 12 Geo. II. c. 36. for ſelling books, 
the originals of which were written and publiſhed here, and 
afterwards re-printed in nen en and imported into 


this (&). 
PERSONAL PROPERTY. 


A conveyance in truſt, or a deviſe of it to the heirs of the 
body, veſts the whole intereſt (7). 


(a) Doug: 346. (6) Id. 110. (e) 2 Term 154. | (4) Ib. 274. (e) Ib. | 
707. J) 3 Term 362. (g) Id. 442, (5) Id. 442.. (i) Id. 44% (0 
Id. 509. (/) Doug, 488, b | 5 


PERJURY. 


1. 185 ] 
= PERJURT. 

Conviction will not diſqualify a perſon from making an aff- 
davit unleſs judgment followed (a). The oath muſt be in a 
Judicial proceeding, before a competent juriſdiction ; and ma- 
terial, the time and place 1 is ſometimes material to be alledged 


in the indictment (5). On a complaint before the chancellor, 
by a ſolicitor, of an arreſt i in breach of n 0 


PEW. 


Poſſeſſion of 60 years, will not ground an action againſt a 
wrong doer for diſturbance ; a preſcription, or a faculty, muſt 
be proved; and the declaration thould ftate the claim as ap- 
purtenant to his meſſuage (4). Poſſeſſion for 36 years ſo 
claimed, good evidence of a faculty (e). Treſpaſs will not lie, 


becauſe there is an excluſive poſſeſſion in the parſon ( 
libel in the conſiſtorial court, and proceedings in a court of 


arches, no concluſive evidence againſt the Plaintiff" s action 
for a diſturbance (C). | 


PHYSICIANS, 


Their incorporation and conſtitution (4), Candidates are to 
be examined, by the comitia minora ; their approbation is not 


final, but propoſed to the comitia majora (7). They cannot 
vote till admiſſion, nor reſtrain the number of their fellows (H. 
London licentiate, under a bye-law, cannot treat it as nun 
and void (7). 
| PILLORY. 


Vnder-ſherif fined for not executing the ſentence properly | 


bh. 
PILOTS. 


The fellowſhip of the Trinity-houſe, of Dover, Deal, and 
the Iſle of Thanet, have the ſole piloting, and load manage, 
of all ſhips from thoſe places, up the Thames and Medway ; 


(e) Cowp, 3. (5) 1 Term 69. (e) Ib. 70. 10 1 Term 428. (e) Ib. 


431. (F) Ib. 430. (g) 3 Term 639. (4) Burr. 2186. (i) Id. 2188. (#) 
Id. 2197. (2) Id. 2759. (u) Burr. 794. | 3 


* 


S 3 * * TY 
. r el — — — , 
. 2 7 "I" : 


wy 7. 
5 
3 
» * 
19 
1.88 
,, 
18 
I 
13 & 
Ty 
a 
. 
* 
* 
$230 
mee. 
1 
bs; 
I 
8 
0 
Pl, 
7 U 0 
7 . 
FR. 
+a 
9 4 
we 
Wt. 
5 
FI 
ws” 
f 4.44 
. 
> 
5 
WE 
> 
ity 
AY 
"Ty 
7 
* 
4+ 1 
8 * 
"0 
ES 
* £ J 
77 
; T 
Fe 
18 


- 
4 
LO 8393 22 D — wry 2 Sr my IE ne IN „ 
m ͤ 2 ͤ . ZINC ST IT TEERDITE-t.. 
＋ — by Ax 5 92 = 
3 n 
RS, = c 6 


<5 5 
e : ; © v»P ad » 5 
— or ů F 3 * me \ 


" 4 up 


r IEEE ADE I SISDCS RT 
5 vey 2. Tee 5.5 OS OED Son, 3 5 or x HAR 4, + 
hb STEIN IS © I ER PE E WES 
Re EE IE RS MS Sage "Ear nn» PID as 


EC 
S Ro nn i Ty Og 
IO IE SS no ear he 


— Te. (FE 
* 5X,g- 3 
re 


NEE Ea 
2 3 r PS, 
1” "2." <= = 
: hat = dE 


SY 


„„ 
eee an PE an 


3 


FFF 


2 r N ˙ N 
. 2 


| [ 186 ] 
and by 3 . I. c. 13. none can act till admiſſion (a). Not 
even his own veſſel 50. 0 125 


. PLAINT 
In inferior courts, before the cauſe of action, will be cured 


* verdict (c). 
PL EA DING. 


Abatement is no plea under an order for Pleading iſſuably (d). 


An action for the ſame offence cannot be pleaded; the right 
muſt attach in ſome other, which muſt be pleaded in bar (e). 

Either of two informations, on the ſame day, is pleadable in 
bar to the other (f). In Pleading abatement, judgment is 
given on the prayer of reſpondeat ouſter (g). If the laſt of 
the four days, for Pleading, happen on a Sunday, the plea 
may be filed on the fifth day (4). It muſt give the plaintiff a 
better writ (7). An account ſtated, is no extinguiſhment, and 
therefore not pleadable in bar to a debt of the ſame degree, 
nor is a note; a bond is, but not one againſt another (c). An 
accord and ſatisfa&tion to an action of debt, on an obligation, 
without condition, muſt be by deed (4). A plea in abatement 
in quo warranto, will not be ſet aſide becauſe of falſe additi- 
ons (n). In actions of acconn?, the firſt rule is, that in order 
to avoid litigation, matters pleadable in bar, cannot afterwards 
be pleaded before the auditors (x). The ſecond, when the 
party is once accountable, there can be no plea 1 in bar, oxcept 
a releaſe, or flere comſiutauit, which operate in deſtruction of 
the right of action, and muſt be ſpecially pleaded, and cannot 
be given in evidence on ne unques receivo (9). The third, no- 
thing before the auditors can be pleaded in contradiction to 
exiſting pleas, becauſe of confuſion in the verdicts (). Ad- 
mittance to a copyhold is pleadable, as a grant and non-conce//it 
puts its operation in queſtion (). Adminiſftravit frreter-a cer- 
tain fum, and to another action of the ſame term, the ſame 


(a) Bore. oe. (5) Black. 690. le) Wilſon - 180. (4) Burr. 59. (e) Id. 

1433. ( 1d. 1427. (g). Wilſon 302. (4) 3 Term 642. (i) 4 Term 
224. (4) Burr. 9. (7) Wilſon 86. () Id. 34. 1 Id. 13. (e) Id. 113, 

114. () 1d. 1255 OO Burr, 1537+ | EL nt 

| plea; 


row) 


| plea ; and as to that ſum, a confeſſion in the other action is 


good (a). In replying to a plea of corrupt agreement the re- 


. plication may ſtate the bond given on another account, and 
traverſe. the plea with ab/que hoc, or by a denial conclude to the 
country (4). Alienage and non-aſſumpſit, cannot be pleaded; - 
the former is againſt conſcience (e). In debt on an aunuity 
bond to a replication of a memorial regiſtered, a rejoinder that 
the conſideration was not paid to one of the obligors, is a 
departure from the replication, (cc). An allegation that 
after the time of making an arbitration bond, Ws; before ex- 


hibiting the bill, is Gafficicnt (4). Aſſumſiſit is good for petit 
cuſtoms (e). For not delivering up a bond pledged, for mo- 
ney lent, no allegation of a tender is neceſſary, but it muſt be 


proved in ſupport of the breach of agreement tor non-delivery 


(f). To pay the plaintiff for procuring the purchaſer a place 


in a public office, is againſt 5 & 6 Edw. VI. relative to ſales of 


offices, and is malum in ſe (g). In replying to a plea of juſti- 


fication, to an action for an aſſault and falſe impriſonment, 


that the plaintiff was releaſed from the arreſt by the defendant, 
is no anſwer to the plea ; the matter replied being the ſubject . 


of a new aflignment (4). To aſſumpſit, that the defendant as 
payee of a - promiſory note, indorſed it to the plaintiff, © for 


« and on account of the ſaid debt,” is a good plea (i). 


Attornment need not be avered (k). Concluding with an aver- 
ment inſtead of the country, is form, and muſt be ſhewn for 
demurrer (2). Replication to a plea, denying an award, af- 


ſigning a breach for non-payment of part of the money, is 


good (m). The 23 Hen. VI. c. 9. relative to bail bonds, need 
not be ſpecially pleaded (a). In an action againſt the bail, 
the replication ſtating the writ of capias ad ſatisfaciendum, and 
the defendant alive at the return muſt conclude with an aver- 
ment (o). In caſes of bankruptcy, the plea of fuis darrien 
continuance muſt ſhew conformity (½). The plea given by 
5 Geo. II. c. 30. ſ. 7. muſt ſtate that the cauſe of action ac- 


(a) Doug. 435. (3) Burr. 320. (e) Black. 13 26. (cc) 4 vhs (4) 


Burr. 1730. (e) Wilſon 95. (f) Id. 115. (gz) Id. 133. (4) Id. 3. (% 5 
Term 513, (4) Doug. 270. (/) Burr. 1022. („) Wilſon 267. () 2 


Term 569. (e) 2 Term 576, (9) 2 Term 149. 
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crued before the bankruptey ; the bare ſtating the previous 
execution of a deed of covenant, as the foundation of the 
action is inſufficient (a). The ſuing out the commiſſion, 
maliciouſly, is actionable (5). An uſurious agreement plead- 
ed to an action, on a ll of exchange, is traverſable, with a 
concluſion, by verification (c). Bye-Jaws founding a diſtreſs, 
| ſhould be ſpecially pleaded, in order to a judgment of their 
validity (4). Pleading the day of payment, previous to the 
time limited, is good ; me neceſſity of aſſigning a breach, fol- 
lows the plea of performance, and not of collateral matter (e). 
When the condition is to render an account within a limited 
time, the replication of a demand of, and no account deli- 
vered, may conclude to the country (/). Plea of ail debit to 
an action on bond, will be bad on demurrer (g). Pleading to 
an action on bond, that by certain articles, intereſt was pay- 
able on an event which had happened, without ſtating an 
actual payment, is defective; the plea muſt cover the decla- 
ration (4). The replication, ſtating a particular warrant, in 
anſwer to a plea of performance generally, to an action on a 
bailiff's bond, muſt conclude with an averment (i). Sotvit 
ante diem is a good plea (&). A tender in part, and non /f 
faftum, cannot be pleaded (2). To an action on a bond of 
indemnity for the maintenanee of a baſtard child, a plea that 
the defendant could not take it from the mother, is bad (m). 
On a bond againſt a delivery, the ſtating it generally, without 
ſaying before the action, is ſufficient (x). That it was founded 
on a corrupt agreement, is a good plea (). Againſt a claim 
of dower, and a breach that the defendant's ſecond huſband 
had expoſed the plaintiff to equitable coſts, judgment was 
given for the plaintiff (4). Ne ungues ſeizie, and ne unques ac- 
couſile, in lawful matrimony, cannot be pleaded, are incompatible, 
tend to delay, and relate to different juriſdictions (q). To a 
bond for payment of money, the defendant may plead that it 
was given as an indemnity, and that the plaintiff has not 


(a) 4 Term 156. (5) Wilſon 145. (c) Doug. 412. (4) Wilſon 171, 
(e) Burr. 944. (Ff)Id 1023. (g) Wilſon 10. (4) 5 Term 250. () 
Cowp. 575. (+) Black. 210. (0) 5 Term 97. * Wilſon 127. 0 Id. . 
(e) Id. 341. (p) Burr. 575. (7) Wilſon 118. | 


been 


189 J 


damniſied (a). In an action for a penalty the breach muſt be 
lingle, and prolixity avoided (5). By 8 & 9 W. III. where 
the action is for non-performance of covenants, it is ſaid that 
on a judgment by default, the aſſignment of breaches is com- 
pulſory on the plaintiff, who cannot enter up judgment for 
the penalty as at common law (6). When the breach 1s for 
non-payment to the wife, and her ſecond huſband, on a leaſe 
by the firſt, the ſecond huſband having entered non-payment 


to the repreſentative of the firſt huſband need not be alledged ; 


(d). It is a queſtion, -whether contemporaneous uſage in a 
corporation, can be pleaded to controul the words of a charter 
(e). As no c94yhold can have obtained within time of memory, 
it muſt be ſhewn to be demiſed, and demiſable time out of 


mind (7). A covenant for payment of money, cannot be diſ- 


charged without deed (g). In an action at the ſuit of the 
heir, on a leaſe for years, on a breach for non-repairs, the de- 
fendant may plead that the leſſor was only tenant for life, and 
traverſe the reverſion (4). In aſſigning a breach of covenant 
for quiet enjoyment, an allegation generally, that at the time 
of the demiſe, another had a lawful title, and an evic- 
tion by his entry, is ſufficient (). To a plea of coverture, 
the plaintiff cannot reply a ſeparation, and the allowance of 
alimony pending a fuit in the eccleſiaſtical court, and that it 
vas given to the defendant who made the promiſe as a feme 
ſole; to charge her as ſuch, a permanent fund muſt be ſhewn 


(). Cuſtoms conſiſtent are pleadable againſt each other (2). 


On a deed, all that is neceſſary in recital, is to ſhew a title 
to recover according to its /egal effect, and not in hc verba (m). 
The title of a declaration will be made agreeable to the fact, 
to let in a plea of abatement for in fctione juris ſemper eft 


eguitas (u). May be in qui tam, although on a common writ ſued | 


out by the plaintiff in his own right (o). A declaration, with a 
general title, will relate to the firſt day of term; and a ſubſequent 
cauſe of action, accruing on the ſame day, will ſuſtain it, for 


(a) Cowp. 47, (6) Burr. 774. (c) 5 Term 540. (a) Burr. 1034. ( 
4 Term 821. (J) Wilſon 125. (g) Id. 376. (5) Id. 143. (i) 5 Term 
679. (4) 4 Term 617, (/) Black. 49+ (nm) Doug. 642. (( Wilſon 256, 

(o) Id. PE | 
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it will be fined to have been delivered. after the cauſe of 
action aroſe, deducible from the antient practice of declaring 
ore tenus (a). In an action of treſpaſs founded on a fortions 
difireſs for rent, the ſpecial matter may be pleaded (5). If 
founded on the death of cattle in the pound, after a diſtreſs 
damage feaſant, the death, being only matter of aggravation, 
need not be anſwered ; to make it a treſpaſs ab initio, an 
abuſe of the diſtreſs muſt be replied (c). Dupicity in Plead- 
ing muſt be ſhewn (4). On a plea of dureſs, the replication 
| ſhewing a bond freely given, may conclude to the country 
fe). An eaſement muſt be ſpecially pleaded (f). A tenant 
holding for ſeveral years, under a tenancy from year to year, 
the landlord or tenant may, in eje&ment, declare on the demiſe 
for ſuch a number of years as the tenant had enjoyed (g). In 
the enacting clauſe of a ſtatute creating an offence, the de- 
claration muſt negative all the exceftions, unleſs they are con- 
tained in a fabſequent proviſo (4). On an exchange of goods, 
the payment of money to bind the bargain will inſtantly 
change the property; and in an action for the non-delivery, 
no allegation of a delivery, or an offer, on the part of the 
plaintiff, is neceſſary; but a poſitive demand of the goods 
exchanged muſt be ſtated, in the declaration, the formal words 
of © being often requeſted” to deliver them, is not ſufficient 
(7). When the principal is diſcharged out of cuſtody, from a 
"writ of execution, the judgment is in law ſatisfied (&). Re- 
Joinder, that the writ of execution, replied to a plea of none, 
did not lay four days in the office, is a departure from the 
plea (7). In plea of flere adminiſtravit, except to a certain 
value, the replication may ſhew that the executor had goods to 
the value of the reſidue of the debt (n“). And on ſuch ad- 


miſſion pray judgment quo ad, and aſſets ultra, and judgment 


quando acciderint, without accepting the ſum admitted by the 
plea (2). The defendant may plead not guilty, and nil debit 
to an action of devaſtavit (o). And to an action on a bond, 


(a) 1 Term 116, O) Doug. 270. 09 Wilſon 314. (4) Id. 219. (e) 
6. (/) Id. 173. (g) 1 Term 380. (+) Id. 141. () 5 Term 40g · 
(.) Burr. 24. (/) Wilſon, 334. () Id. 52. (#) Id. 58. (0) 1 Term 462. 


he 


WS 3 
he may plead a bond of indemnity executed by his teſtator; 
and another, jointly, that ſuch debt is unpaid, and that the 
bond of indemnity was forfeited during the life of his teſtator 


(a). In falſe impriſonment, the declaration was upon two 


counts ; to both of which, is the plea of not guilty, and to the 


firſt count, a juſtification by one of the defendants, who was the 
plaintiff, in the original action, and the other as bailiff; the 


arreſt was, by the replication admitted lawful, but the bailiff 
with the plaintiff's conſent, releaſed, and afterwards impri- 
ſoned the preſent plaintiff, who, failing in the proof of ſuch 
conſent, ſhall not on a new aſſignment be allowed to prove 
the ſame treſpaſs, under the other count; if there had been 
no new aſlignment, evidence might have been given of two 
impriſonments ; but, as by the record it appeared that one 
count had been abandoned, the plaintiff could not avail him- 


| ſelf of one, and the ſame impriſonment, both. on the new 
aſſignment, and on the ſecond count; if the plaintiff could 


have proved two impriſonments, independant of the one 
waived, it was competent for him to have done it; but in the 
caſe put, there was but one, and that, the ſubject of the new aſ- 
ſignment which was falſe (4). Form is no ground of objection 
after Pleading over (c). Beginning a plea by a name not 


mentioned in the declaration, as ſued by the name declared 


againſt, is repugnant, the defendant thould ftate he was ſued 
(d). The plea of on ef factum may be withdrawn, by leave, 


for the purpoſe of Pleading the ſtatute of gaming, if no delay 


be intended (e). The heir at law cannot retain for money, 
laid out in repairs, again his anceſtor's obligee (). A com- 
mon public highway may be pleaded, by a general allegation, 
without ſtating how it became ſo, or has been ſuch, 'time 
immemorial (g). In an action on the ſtatute of Aue and cry, 


without ſufficient public notice, judgment will be for the 
defendant (). After a general imharlance, there can be no 


plea in abatement (1). Nor within the firſt four days, of 


the ſucceeding term, on a delivery of a declaration before the 


eſſoin day as of the term preceding; to ground ſuch plea then, 
© (a) 5 Term 307, (6) 2 Term 177. (c) Wilſon 297. (4) Id 414. (eh Id. 


277. (7? 1 Term 451. (g) 3 Term 265. (5) Wilſon "y (i) 4 Term 224. 
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leave muſt be obtained for a ſpecial imfarlance (2). Matter of 
ſubſtance is pleadable i#ducement evidence (b). The mode of 
pleading a record in an inferior court, is © raliter hroceſſum fuit” 
(c). In an information quo warrants by the plea, a title is ſhewn 
to the office of burgeſs, under a cuſtomary admiſſion ad libi- 
tum, which cuſtom by the replication was denied; and after 
ſuch denial, ſtating that without ſervitude, none were intitled, 
and that the defendant had not ſerved his apprenticeſhip to 
this, the rejoinder ſtated the ſpecial circumſtances, and on 
demurrer to which, becauſe of departure on-argument, the 
court held the replication defective, as immaterial to the 
title pleaded (4). A derivative title, under a cuſtom, after a 
verdict, is preſumed to have been well pleaded, unleſs the 
contrary appear to be on record (e). Infimul computaſfit is no 
bar to an action of aſſumpſit (7). An action of debt will lie 
for interęſt (g). Where there are the ſame pleas, and judg- | 
ment on both counts, there may be a joinder ; aſſumpſit and 
trover cannot, but the latter may, to an action on the cuſtom _ 
(2). If the cauſe of action be ex contractu, all muſt ; but in 

ex delictu, any may be ſued, and the rule will apply to a fort 
committed by the defendant's ſervant (i). Ifſue muſt be to a 
fingle point, but that may conſiſt of ſeveral facts (k). No pri- 
ority can be averred of judgments which relate to the ſame 
day (/). A judgment in trover, is not pleadable in bar, to an 
action for value, unleſs for the ſame right (n). A juſtice of 
the peace, may give the ſpecial matter in evidence, without 
Pleading it (2). They are not anſwerable, by action, for re- 
fuſing licences (o). The plea of ju/ification on meſne proceſs, 
muſt ſhew it returned (½). If under a right, it muſt be ſet 
out formally ; but the party in poſſeſſion may, againſt a wrong 
doer, declare generally, without diſcloſing any title (q.). The 
plea of the ſtatute of /imizations, is not an iſſuable plea on the 
merits, and therefore cannot be pleaded after a judge's order 


(a) 4 Term 521. (J) Burr. 2469 (e) 1 Term 318. (4) 4 Term 419- 
le) Ib. 425. (/) Black. 65. (g) 5 Term 553. (5) 1 Term 274, (i)5 
Term 651. (4) Burr. 320. (J) 1 Term 117, (a) Black. 779. (") "OW | 
294- 00 Willon 124. ( 1d. 17. 9 | 


for 


„ 


for Pleading iſſuabl a). But, it may be pleaded with the 
5 * ben | 
general iſſue, after an order for time to plead (5). The com- 


mittee of a /unatic, cannot by law make a leaſe ; the courſe is, 


a referrence to the maſter, to enquire whether it will be for 


the benefit of the lunatic (4). For a malicious firoſecution, the 
declaration muſt ſtate it at an end; that the party was diſ- 
charged from impriſonment, is not ſufficient (4). In Pleading 


no marriage in dower, a decree, in the court of arches touching | 
it, cannot be replied (e). A miſnomer is pleadable after a 
ſpecial imparlance (J). It muſt conclude, with praying judg- 


ment to the writ; praying that it may be quaſhed, is cauſe of 


ſpecial demurrer (yg). For money lent, to a third perſon, even 


after a verdict, will not ſuſtain an action for money had and 
received by the defendant (4). In covenant, for rent, againſt 
the defendant, as aſſignee of all the leſſee's intereſt, by vir- 
tue whereof he became, and ſtill is, poſſeſſed, a plea, that the 
_ premiſes did not come to the defendant by aſſignment, and 
that he did not become poſſeſſed, an atlignment, by way of 


mortgage, will ſuſtain the plea (7). But if the defendant plead 


an aſſignment over, before the rent accrued, the plaintiff can- 


not reply, that the aſſignee never took actual poſſeſſion, with- 


out adding, that ſuch "aflienment, was by way of mortgage, 
was colluſive, or fraudulent ; nor can the plainti reply, an 
aſſignment over, to a feme covert (4), On an appearance by 


the right ame, a declaration may be delivered accordingly ; ' 


but the miſtake, would not be cured by filing bail, according 
to the ſtatute: if the original be ſued out in one, and the 
alias in another name, the proceedings will be ſet aſide (J). 
Unleſs the declaration follow the name in baptiſm, an abate- 


ment may be pleaded (. The commencement of the plea - 


thus, © and the ſaid Richard ſued by the name of Robert” is 
defective; the court will lay hold of flight inaccuracies, to 
defeat ſuch pleas (). Ni habuit in tenementis will be good, 


- Whether running with the land or not (o). But this is no 


(a) 2 Term 390. (5) 3 Term int, L (c) Wilſon 130. (4) 2 Term 225. 
(e) Wilſon 118. (J) Black. 51. (g) 3 Term 88. (5) Wilſon 141. (7 
Doug. 438. (4) Id. 444 (/) Id. 611. (nm) 5 Term 195. (#) Ib. 487. 
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plea in an action for uſe and occupation (a). Molle groſi * 
cannot be entered on one count, with liberty, to procced as 
to the reſt (5). Non aſſimſiſit as to all, and a tender as to part, 
is repugnant (c). Nul fiel record of another count, ſhould 
conclude with an averment (4). Payment of money into court, 
is founded on 4 & 5 Ann, c. 16. ſ. 13. is liberally conſtrued ; 
money, payable by bond, 1s within it (e). Double pleas 
allowed by ſuch ſtatute, do not extendto pena! actions (/). 
To a fenalty it is a queſtion, whether not guilty, as well as 
non debit, may be pleaded (g)? Matter of defence happening 
after action brought may be pleaded (4). A pea in the ne- 
gative to a declaration, that © all the leſſee's eſtate paſſed to 


the defendant by aſſignment,” an underleaſe will not ſuſtain 


the iſſue (z). A ſham plea cannot be withdrawn (). Toa 
plea of privilege by an officer of the court, the diſcharge of 


the defendant, under an inſolvent debtors act, and an aſſign- 


ment of his office, for the benefit of creditors, may be re- 
plied (7). Judgment againſt the party making the Grit fault 


in Pleading, is a general rule (n). Judgment recovered, is 


not an ifſuable plea, within the meaning of a judges order, 
and for which, the attorney has been directed to pay the coſts 


(=). After a rule to abide by the ſpecial plea, pleaded, or 
plead one, by which he will abide, although the general iſſue 


alone can be pleaded, a notice of ſet off may be given (o). 
In Pleading a particular eſtate, it is fundamentally neceſſary, 
to ſhew it derived from the fee fimple; for in treſpaſs, the 


owner can compel the ſhewing ſuch eſtate (½). After leave 


to compound, a ſecond qui tam action for the fame cauſe, muſt 
be ſpecially pleaded, as proceedings will not be ſtayed (9). 
In Pleading ſatisfaction, an agreement, under a penalty, not to 
ſue each other, is bad (7). In Pleading a term, for more than 
three years, muſt be by deed, becauſe without it, the term 
is void by the ſtatute of frauds ( 3 preſcriptive right of 


(a) Wilſon 314. (3) 4 Term 360, (c) Wilſon, 145. (4) Id. 113. (e) 
Burr. 1373. (7) 4 Term 504, (g) 1 Term 462. (5) Doug. 105. (i) 
Id 174. (4) Wilſon 369. (7) Id. 128. () Id. 100. (a) Id. 33. (o) 
1 Term 693. (p) Wilſon 72. (7) Cowp. 744. (7) 5 Term 141. ) 
Wilſon 49. 1 . 

. => CE commons 
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Commons lying open to each other, if pleaded, being entire, 
the whole prreſcrition muſt be traverſed by the plaintiff (a). A 
defendant preſcribing, on his own eſtate, muſt ſet forth the 
eſtate in right of which he claims (5). In Pleading that the 
defendants were owners and occupiers, a preſcription for a 
right of common, in the locus in quo, and avowry damage 
feaſant, is bad; a preſcription ought to be pleaded by thoſe 
only who have a permanent intereſt. Between treſpaſs and 
replevin i is this difference, for a return of the cattle, a good 
title in omnibus, muſt be ſhewn (c). In Pleading, that cer- 
tain premiſes were immemorially, euſtomary tenement, of a 
manor, and a cuſtomary right of common in the tenant, the 
replication, traverſing the cuſtom, does not thereby admit the 
antiquity of the premiſes, which the plaintiff may prove mo- 
dern (4). Such a plea will be good, after a verdict, although 
it do not expreſſly alledge, that the eſtate was uſed by the 
owner, from time immemorial (e). An allegation, that the 
tlefendant is bound to repair a grivate road, leading through his 
. loſe, is ſufficient (/). The profert of an aſſignment of a bail 
bond, is not required (g). Prolixity cenſured by the court 
(2). A proteftation of what is material and pleadable, is 
not allowed (1). A froviſo, for re-entry, on a breach of 
condition, can only operate during the term, and ends with 
it; and the tenant, during a life eſtate, may reap the fruits of 
tilage (&). Pris darrien continuance, when ſupported, by affi- 
davit, muſt be received (7). Special Pleadings in quare im- 
fiedit (m). In quo warranto, Pleading uſage, relative to an elec- 


tion, before the charter, without ſhewing it in particular, is 


defective (#). A rejoinder to a replication, founded on a right 
of common, that the cattle were mangy, is a departure . 
(o). In rehlevin, if the defendant after an impounding for 
damage feaſant, convert the cattle to his own uſe, be will 
be a treſpaſſer ab initio; but this being merely aggravation as 
to form in Pleading, to bring the fact in iflue, the converſion | 


(0) 4 Term 157. (65) 3 Term 766. 4) Wilſon 238. (4 ') Term 2. 
le) 3 Term 147, J) 3 Term 769. (g Wilſon 121. (5) Black: 291. (7) 
Wilſon 116. (4) Id. 140, (7) Id. 137. () Id. 233, () 4 Term 608. 

(%) Wilſon 96. | ; 


O 2 N 25 muſt 


„5 


muſt be ſpecially replied (a). For taking the plaintiffs goods 
and chattels, after an avowry, the plaintiff cannot plead in 
bar, that the thing taken was a fixture to the frechold; that 
would be a departure from the declaration, ſtating it a chattel 
(5). The plea was non cefit modo et forma; the cattle were 
proved in the defendant's poſſeſſion, at one place, that they 
were originally taken at another, is no defence, a wrongful 
caption may be continued (c). A replevin in an inferior court, 
is no anſwer to an action of treſpaſs in a ſuperior (d). A re- 
felication, being entire, is bad as to all, if ſo in part (e). That 
a bond was given for money due, and not one at play, may 
conclude either. way, by averment, or to the country ; on a 
complete denial of the plea in ſubſtance, an iſſue may be 
tendered (7). Formal objections, which apply the ſurpluſage, 
are diſregarded (g). In a right of way, and a gate wrong- 
fully erected acroſs, in anſwer to a plea of right, and that the 
gate was placed conveniently for the plaintiff, replying a ſub- 
ſequent converſion by cutting down, and taking away the 
gate; proving the gate was put on the defendant's premiſes, 
will not maintain the replication ; the plaintiff is bound to 
prove ſome treſpaſs not covered by the plea (). Riens iu ur- 
rear, is a good plea to an action in debt for rent, but not in 
covenant ( 7). It is a rule, that to a ſcire facias, nothing can 
be pleaded in bar, which was pleadable to the original action, 
but the court will interpoſe equitably (e). That the plaintiff 
ought not to have his action, will be good in bar of the exc- 
cution (2). On ſuch writ, returnable the laſt return, the de- 
claration may be entitled generally of the term (/). And by 
the aſſignees of a bankrupt, ſtating that © he became ſo, 
« within the meaning of the ſtatutes concerning bankrupts,” 

is ſufficient (a). In an action againſt the ſheriff, for levying 
goods under an execution, without leaving a year's rent, it 
the judgment in the original action be ſtated, in this, although 
it was neceſſary, yet being ſtated it muſt be proved (o). The 


(a) Wilſon 22. (5) 4 Term 504. (e) Wilfon 354. (4) Id. 87. (2)! 
Termqo. (J) 2 Term 439. (g) 3 Term 374. (6) 4 Term 366. () 
Cowp. 588. (4) Id. 5 (4) Wilſon 251. (m) Id, 860 (n) 2 Term 45: 
(-) Doug. 643. 
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fmiliter falſely joined, is no cauſe of arreſt of judgment (a). 
In zreſhaſs for breaking, entering, and an expulſion from the 
poſſeſſion, the two former, form the giſt, and the latter is 
merely aggravation, and muſt on a juſtification, covering the 
_ whole treſpaſs charged, be new aſſigned, when a diſtinct *treſ- 
paſs can be ſhewn by it (5). In Pleading a right of fiſhery, 
which is traverſed by the replication, with a claim of an ex- 
cluſive right, as ſuch traverſe, puts in iſſue the true queſtion, 
the defendant ſhould take iſſue ; to traverſe the right, claimed 
by the plaintiff, is unneceſſary (e ). The plaintiff cannot de- 
clare ſpecially, that the defendant ſo furiouſly drove his cart 
againſt the plaintiff's carriage, fer quod, the loſs happened; 
the remedy is treſpaſs vi et armis; the injury is immediate, 
and not conſequential (4). In an action by the lord for digg- 
ing coney burrows, the defendant cannot juſtify to abate as a 
nuiſance (e). The venue generally laid, as at © Weſtminſter,” 
is ſufficient (7). Two affirmatives can never make an iſſue; 
on the introduction of new matter, the concluſion is with a 
verification (g). The verification is where there is a partial 
traverſe ; if the whole plea is denied, the concluſion ſhould 
be to the country (4). The office of a videlicit, is to explain 
the preceding matter; and whatever is not diſtinctly alledged, 
is not traverſible (). In Pleading a deprivation by a viator, 
the cauſe need not be ſhewn (). 


POWERS. 


The limitation, and modifying eſtates, came from equity, 
with the ſtatute of uſes, the intention is to govern (2). Where 
the appointment is to be by deed, executed in the preſence of 
two witneſſes, the Power will not be executed by a will; yet 
it need not be ſtrictly purſued, when executed, for a merito- 
rious purpoſe (n). Naked Powers are to be ſtrictly conſtrued 
(1). Every execution of a Power is neceſſary, with reference 
to the original ſettlement ; and conſequently, all CTY un- 


(a) Burr. 1793. (65) 3 Term 292. (e) 4 Term 437. (d ) 5 Term 62. 
(e) Wilſon 51. (7) 2 Term 28. (g] Doug. 60. (5) Id. 414. (i) Wilſon 
338. (#) 2 Term 354. (/ ) Burr. 120, * (n) Cowp. 266. () 
Black. — | | q 

er 
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der the execution, muſt derive their title from the Power 
itſelf (a) A Power of limitation, ta the uſe of children, the 
limitation of one moiety is an exceſs, ſo. far as reſpects the 
grand children (5). In a marriage ſettlement, a Power is 


given to leaſe for 21 years, in poſſeſſion, but not in reverſion ; 


a leaſe to commence, from the day of the date, is goad (c). 
To provide for the children under a marriage ſettlement, 
if only one child, it is intitled to the whole eſtate 


ſettled (4). A father having Power to raiſe portions 


for younger children, cannot annex conditions (e). If the 
appointment of a real eſtate, be to the uſe of children, &c. 
and in the default of an appointment, the eſtate was ſettled 


to the uſe of all, and every the child and children, an exclu- 


five appointment to one is good (/). Where the appoint- 
ment was of a real and perſonal eſtate, amongſt the teſtator's 


relations living at his death, an excluſive appointment to one 


is good (g). The Power to raiſe portions may be executed at 
ſeveral times, if the firſt was not intended as a compleat ex- 
ecution, and the limits are not tranſgreſſed; a Power to an 
executor to raiſe a portion for a younger child, will * ex- 


tend to a real eftate, of which he was alſo a truſtee (4). 


huſband being tenant for life, under a marriage Amr 
with remainders over, and a Power to him the ſettlor, 
with the conſent of truſtees to revoke all the uſes, a revoca- 
tion and conveyance for valuable conſideration, will not af- 


feft a previous grant of the ſettlor's life eſtate, with notice 


of ſuch prior grant (7). Powers for leaſes are for the mu- 
tua] benefit of poſſeſſor and ſucceſſor, without prejudice to the 
latter (c). When granted on an antient rent, it ſhould be 
with all beneficial conſequences, for the remainder man, and 


the landlord and tenant, under mutual ſtipulations (1). Leaſes 


determinable on lives, may be executed on a covenant to ſtand 
ſeized (n). Where the Power is to demiſe all manors and 
lands, &c. ſo as there be reſerved as much rent as is paid 


(a) 2 Term 241. (3) Cowp. 651. (o) Id. 714, Doug. 279. (4) Wilſoa 


336. (e) Id. 224. (J) 1 Term 432. (e) 16. 435. (4) 2 Term 721. (i) 


Doug 460. (4) Burr. 121. (7) Id, 122. () Id. 1446. 


part 


vo, Ro. - 
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part of the — eſtates never in demiſe will paſs (4) 
But in a family ſettlement of an eſtate, conſiſting of ground 
always, occupied by the family ſeat, and of lands let to te- 
nants, ſuch a qualification will exclude the manſion-houſe, 
and the lands belonging (5). Where the qualification an- 
nexed is in deſtruction of the Power, it will be diſpenſed 
with (c). Leaſing Powers are liberally conſtrued 44). A 
leaſe under a ſpecial Power, by the tenant, for life, is void 
on his death, unleſs the Power be ſtrictly purſued (e). To 
make a life eſtate to the wife, may be executed at different 


times (f). The maſter of the rolls may grant any number 
of concurrent leaſes during the laſt ſeven Junk of the exiſt · 


ing leaſe (g). 


POSTMASTER AND POSTMASTER CENERAL. 
The Poſtmaſter General, is not perſonally liable for bank 


notes ſtolen by the ſorters (4). The Poſtmaſter is bound to a 


delivery of letters to all the inhabitants in a poſt town, at 
their places of abode at the uſual rates of poſtage (i). Old 


Street is within the ſuburbs of the city, being connected by 


contiguous buildings, before 9 Ann, c. 10. therefore, 
though out of the liberties, the penny-poſt office, is only in- 


_ titled to a penny for the delivery of letters there (c). An 


action will he againſt the Poſtmaſter, for detaining letters an 
unreaſonable time (2). The penalty of 9 Ann, c. 10. ſ. 40. 
for wilfully opening, or detaining letters, relate to perſons in 


the poſt-office (n). 
POSSESSION 


Of tenant at will, is that of lefſor (s n). * Poſeſio fratris learn- 
ing on this * (o). | 15 | 


POST HORSE DUTY. 
To 80 from one place to another, and back in the e 
day, is not travelling Poſt, within the meaning of the Act, 


(a) Doug. 544. (4) Id. 552. (e) Id. 553. (4) 1 Black. 446. (e) 1 
Term 705. (J) Black. 281. (g) Id. 61). (4) Cowp. 754. (#) Id. 182. 
(4) Id. 624. (7) 2 Wilſon 443. (m)5 Term 101. (=) Wilſon 377. (9) 


25 Geo. 


2003 


25 Geo. III. c. 51. (a). If to carry a private exprefs, a 
licence will be neceſſary (5). Secus in the cafe of a public 
expreſs (c). The farmer of the tolls need not give evidence 
of his appointment ; in an action for the penalties, the of- 
fence may be laid againſt the farmer (4). The ſtatute re- 
quires that the account ſhall contain number of horſes and 
miles, and the names of the drivers; but no penalty is in- 
flicted, for not inſerting the amount of the duties received by 
the Poſtmaſter, and it is not e to pee" the defendant's. 
licence (e). 
POOR RATE. | 

- Uncertainty as to value, will not affect the validity of the 
rate (7). The rating of houſes, different from land, muſt de- 
pend on local circumſtances ; an error in the rate, will affect 
the whole, and it muſt be quaſhed in 20% (g). An allotment 
of land in lieu of commonage, appurtenant, is rateable to the 
pariſh in which it lies (4). "Houſes built purſuant to Act of 
Parliament 7 Geo. III. c. 37. veſting them free from taxes, are 
not liable to the general land tax, impoſed by 27 Geo. III. 
(5). A bargeway and toll-gate, purchaſed to compleat a 
navigation, are rateable in reſpect to the tolls (&). A certiorari 
will not lie for the removal of the Rate, becauſe of public 
convenience (J). If an appeal be not made in time, and it 
is removed by ſuch writ, no objection apparent on the face 
of it will be heard (m). Exemptions from all public taxes, 
charges, and aſſeſſments, by ſtatute, extends to ſuch Rate (7). 
Quere whether the herbage and panage, of a foreſt are rate- 
able (0)? The ranger of a royal ps is rateable, for 
the incloſures within it yielding "_ (#) Stables, rented 
by the crown are not rateable (2). The occupier of the 
battery, at Seaford, belonging to 4 crown, is rateable (7). 
The owner of ſtables, in Mary- le- bone, rented by the colonel 
of a troop, is liable for paving, &c. (s). The landlord may pay 


(a) 3 Term 69, | (3) Ib. 72. (e) Ib. 519. (4) Ib. 632. (e) Ib. 637. f 
(Dong. 200. (g) Id. 542. (5) Black. 1244. (i) 4 Term 2. 4. (4) 
4 Term 21. () 2 Term 235. (m) 4 Term 12. (7) 3 Term 602, (e 
702 oy (? ) 1 Term 338, (2) 2 Term 372. (r)3 Term cd (04 
erm | | i 
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the Rate for his tenant (a). A leſſee of lead mines is rate- 
able, for the profits ariſing from lot and cope, duties paid by 
adventures without his riſque (3). Money, whether at in- 
tereſt or not, is not rateable, nor is the pay of naval officers; 
nor the ſalaries of officers of the cuſtoms, &c. (c). A mi- 
neral ſpring, rated with land, at the groſs rent, a Rate on 
the whole rent is good (4). Navigation running through ſe- 

veral pariſhes, may be aſſeſſed in all proportionately (e). A 
Rate is not allowed for the reimburſement of an overſeer 
J). Occupancy, in its ſtrict legal ſenſe, is not eſſential to the 
validity of a Rate (E). The occupant of a part of a houſe, 
being the owner, is liable for the whole, unleſs in the caſe of 
= diftin&t occupation of another (4). The Rate, is a perſonal 
charge, on the occupier (1). Profits accruing due are rateable 
(). Perſonal, viſible property, yielding profit, is rateable 
(7). Property is not rateable, unleſs ſome perſon is in the be- 
neficial occupation (7). Servants, to public bodies, may be 
rated, with reſpect to their apartments; none can be rated 
reſpecting the ſalary, the rate is on the occupier (x). A rate 
is not allowed for repairing or building a workhouſe (0). An 
excluſive right of way, is not rateable (+). Where the diſ- 
treſs for the Rate is founded on an exceſs of juriſdiction, it is 
repleviſible (q). If the name of any be omitted, the Rate 
| ſhould be quaſhed by the ſeſſions, and not amended ; nor can 
the amendment be without notice to the pewſon omitted ( 7). 
Notice of an appeal muſt be given to the churchwardens, or 
overſeers; but to the perſon omitted is unneceſſary (6). Un- 
leſs the Rate be publiſhed, in the church, the Sunday after it 
is allowed, it is a nullity (2). Stock in trade is rateable, but 
houſhold furniture is not (#). The ſeſſions may reduce an 
exceſs of Rate, on any perſon (200. The juſtices are the pro- 


per judges of the equality (x). The appeal muſt be to the 


(a) Doug. 410, (3) Cowp. 451. (c) 4 Term 771. (4) Cowp. 619. 
(e) 2 Term 660. (/) Doug. 112. (g) Id. 291. (+4) 4 Term 475. (i) 
Cowp. 453- (4) 2 Term 660, (7) Cowp. 564, 1 Term 727. (m) 4 
Term 730. () Burr. 2014, 2439. (e) Doug. 111. (5) 2 Term 90. (7) 
2 Black. 1330. (r) Cowp. 564, 1 Term 625. (5) Ib. 625. (7) 4 Term 
368. (4) Ib, 771. (w) Cowp. * 2 Term 623. (x) Ib. 660. Ed: 

| ſeſſions, 
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ſeſſions, next after the allowance (a). If appeal be grounded 
on no rateable property, the reſpondents muſt firſt eſtabliſh 
their caſe (5). Juſtices cannot Rate one pariſh, in aid of 
another lying within a borough, with an excluſive juriſdiction, 
though in the ſame hundred; the county juſtices have no 
juriſdiction in boroughs (c). The Rate ought not to be 
quaſhed, unleſs for irregularity, and the ſeſſions are not 
bound to ſtate reaſons (d). Ships are rateable in the pariſh to 
which they belong (e). Tolls are rateable (f). In the caſe 
of navigation for goods, from and to a particular place, and 


in proportion, according to the diſtance, with liberty, to ap- 


point a place of 9 will be rateable, at the latter 
place, though collected elſewhere, becauſe they are on the 
compleatment of a voyage (g). Money, in lieu of tythes, 
is rateable (). Proprietors of cuſtomary tytheable fith, are 
rateable (i). Lands in the hands of a company, and con- 
verted into a dock, by act of parliament, declaring the ſhares 
perſonal property rateable (E). Where a ſtatute ſays, that a 
company ſhall not be rateable, not uſually aſſeſſed, only ex- 
tends to any other kind of Rate (/). A private act, enabled 
the overſeers to make a Rate for the relief of the Poor, and to 
include reaſonable ſums, relative to the execution, a Rate 
was made for both purpoſes, and the ſeſſions in a caſe on 
appeal, ſtated it partly to pay a debt incurred by the late 
overſeers; but it appearing legal on the face of it, the court 
refuſed to quaſh it; the remedy is to appeal againſt the al- 
lowance in aceounts (n). Where the party has no diſtinct 
occupation of premiſes, but a bare permiſlive reſidence, he 
is not liable, although the ſeſſions ſtate the party to be occu- 
pier, the court may nevertheleſs examine into the fact (2). 
The leſſee of a coal-mine, is liable, although he have no 
profit, this cannot be examined into (6). The truſtees of a 
quakers meeting-houſe, of which no profit is made by the 
pews are not liable (). 


(a) 4 Term 12. (4) Id. 475. (e) Id. 778. (4) Burr. 2494, Cowp. 579. 
(e) 3 Term 571. (/) Doug. 292. (g) 4 Term 543. (+) 2 Black. 1252. 
(5) 3 Term 385, (4) 1 Term 319. (/) 2 Term 660. (m) 5 Term 346. 

(#) Ib. 587. (e) Ib. 596. () Ib. 79. | 
I. * | PRACTICE. 
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PRACTICE. 


An attorney cannot plead the Court of Conſcience act (a). 
It is a general rule that a bill may be filed againſt him in the 
vacation (2). And although reſident above twenty miles from 
London, he is only intitled to four days to plead (c). The 

roceſs for, or againſt him, as an attorney is on a day certain, 
becauſe of his daily attendance in court (4) After juſtifica- 
tion of bail deemed inſufficient, a fide bar rule was obtained 
for leave to diſcontinue, without diſcloſing ſuch fact, and a 
new action was brought; this rule being obtained by ſurprize, 
was afterwards diſcharged (e). The aſſignment of a bail 
bond, is not waived by entering an exception again them (J). 
They have the ſame time to juſtify, after the determination of 
a rule, ſuſpending the proceedings on a queſtion of irregu- 

larity as before (g). They have, till four days after the 
quarto die poſt, to put in bail, when the proceeding is by 
\ original (4). They are not perfect, until the ſervice of their 
allowance; notwithſtanding any oppoſition to their juſtifi- 
cation (i). A ſcire facias againſt them muſt lie four days in 
the ſheriffs office (c). But this rule does not extend to ſcire 
ſacias in error (1). A cognovit by the defendant, without 
their knowledge, will not diſcharge them (n). They may be 

ut in on a dies nen juridicus (u). Are liable to the coſts of 


| proceſs ſerved upon them, although ready to pay the debt 


witkin the eight days allowed for the ſurrender of their princi- 
pal (o). Pending the rule on the ſheriff to bring in the body, 


they may ſurrender the principal without juſtification, but the 


allowance muſt be ſerved; this rule has -been lately adopted 
in both courts (4). They have the like privilege after an 
aſſignment of a bail bond, on payment of coſts (q). On an 
exception, freſh bail are added, who juſtify, ſtill the former 
bail may ſurrender, while they remain on the bail piece (r). 
After the prafecutar has enlarged the rule, to ſhew cauſe 


(a) Wilſon 42. (3) 5 Term 174. (c) Ib. 362. (2) Wilſon 68. (e) Zurr. 
2502. (J) Coup. 769. (g) 4 Term 706. (5) Ib. 377. (i) Ib 493. 
(+) Ib. 583. (/) Burr. 1723. (n) 5 Term 277. (A) Ib. 170. (0) Ib. 363. 
Ib. 368. (2) Ib. 401, 534. (7) 1d. 633. 


againſt 
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againſt an order of ſeſſion, he cannot object to the certiorari 
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(2). For non-payment of cofs, the application of an attach- 
ment may be on the laſt day of the term (5). Proceedings 


| againſt any party to a note, or bill of exchange, will be 


ſtayed on payment of debt and coſts, except as to the accep- 


tor who is anſwerable for all (c). Special bail muſt be put 


in, before an application can be made for a ſtay of proceed- 
ings, until ſecurity be given for coſts from a foreign plaintiff 
(4). On a death of one of the plaintiffs, before interlocutory 
judgment, after an execution ſued out thereon, leave will be 
given to ſuggeſt it on the roll, and amend the execution with- 
out coſts (e). A detainer may be lodged againſt a debtor vo- 
hintarily remaining in priſon (/). A declaration raft be in- 
titled of the term, in which the writ is returnable ; and there- 
fore nothing ariſing ſubſequently, is recoverable (g). It may 


be delivered by the bye, after a plea in abatement, and after 


an entry on the roll by the plaintiff quod billa caſſetur et defen- 
dens eat fine die; but this muſt be in the ſame term (4). The 

laintiff is bound to deliver the particulars of -his demand - 
purfuant to the judges order ; and if it appear under forty 


_ thillings, proceedings will be ſtayed (7). A demurrer will not 
be compelled, in caſes where the inferior court is proceed- 
ing without juriſdiction (e). The demurrer to one plea, and 


an iſſue to another, may be argued before, or after the trial, 
in the diſcretion of the plaintiſſ (2). A real demurrer, is iſ- 
ſuable within the meaning of a judge's order (n). A writ of | 

poſſeſſion in ejefiment, with a previous teſte, may be executed, 
after the death of leſſor (2). A non-ſuit, for want of con- 
feſſing leaſe entry and ouſter, cannot be ſigned againſt the 
caſual ejector, till the e comes in on the day in bank (o). 


Clerical miſtakes on the face of the declaration are overlooked 


(). A deviſee never in poſſeſſion, cannot be made defen- 


dant, as landlord, inſtead of the tenant, under 11 Geo. II. 
c. 19. f. 13. It is otherwiſe in the caſe of the heir at law, 


(a) Burr. 745. (6) Id. 2686. (c) 4 Term 691. (4) Ib. 697. (e) 5 


Term 577. (J) 5 Term 392. (g) Ib 6:4. (4) 5 Term 634. (i) Burr. 
1390, 1592. 5 Term 64. (#4) Burr. 388. (J) 2 Term 394. (m) Burr. 1788. 
(*) Id. 1971. () 2 Term 779. (9) 3 Term 35 1. 0 


claiming 
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claiming under the ſame title ; but where the real queſtion, 
is landlord or not, the court cannot extend the proviſion of 
the ſtatute (a) In a writ of error to remove a record from the 
Common Pleas, although the rule to certify within eight 
days expire in the vacation, it may be done within leſs time; 
and thereupon a ſcire facias quare, executiouem non, may iſſue, 
returnable the firſt return of the enſuing term; and on the 
return day, a rule to appear and aſſign errors. may be given 
(5). When a writ of error is ſued out againſt good faith, a 
rule of court to diſcharge the execution will be ſet aſide 
without coſts (c). The court will not direct the maſter on a 
#0n-firos of ſuch writ, returnable in parliament, to include 
intereſt in his taxation (d). When ſuch writ is ſued out, 
merely for delay, appearing from the party, his attorney or 
bail by any declaration, ſherwing it, procceding, on the judg- 
ment, will not be ſtayed (e). But unleſs fone ſuch confeſ- 
hon be made, ſuch proceedings will be ſtayed, although the 
plaintiff ſwear the writ was brought for delay (J). Pending 
the writ of error, no execution can iſſue on an action on the 
Judgment (g). To remove a record from a county palatine, the 
execution upon 201-firos is awarded in the ſuperior court (%). 
The defendant is allowed four da; Ys after ſigning final Judgment, 
to put in bail in error(/). This writ, upon a non-ſuit, being evi- 
dently for delay, ſhall not ſtop an execution (4). Until ſuch bail 
be put in, no motion can be made to ſtay the proceedings in 
an action upon the judgment (2). A Habeas Corſius cum cauſa 
ad faciendum et recifiiendum, may be returnable before a judge 
immediately, notwithſtanding a declaration delivered to the 
defendant in cuſtody, purſuant to 4 & 5 W. &. M. c. 21. (. 
A non ros againſt an informer, will not be ſet aſide (u). Upon 
an formation, the defendant, on the 24 Geo. III. c. 25. f. 64. 
muſt apply for a mandamus for the examination of a witneſs, 
within the firſt four days after plea pleaded (o). On the ex- 
ecution of a writ of inquiry, the party is not limited to the 


(a) 3 Tom 783. (2) 2 Term 17. (e) Ib, 183. (4) Ib. 68. (e)-2 
Tem 78, 4 Term 436, 5 Term 669, 714. (J) 3 Term 78. (g) 3 
Term 643. ( Ib. 657. (i) 4 Term 121. (4) Id. 436. (0) 5 Term 9. 
(m) Burr, 1875. () Ib. 401. () 4 Term 662. „ 
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preciſe time mentioned in the notice (a). Objection to 
omiſſions on the plea roll is too late, after payment of the 
ue of money (2). On the ſuſpenſion of a cauſe for a year 
after iſſue, a term's notice is required, unleſs ſuch delay pro- 
ceed from the defendant (c). Such notiee being given pre- 
' vious to the term, a rule to plead may be given after the term, 
and judgment ſigned in the vacation (4). The rule for ſuch 
notice does not extend to a motion for judgment, as in the 
caſe of a non- ſuit (e). Proceedings in a cauſe are generally 
ſuſpended, until the determination of a rule relative to irre- 
_ gularity (F). If the debt appear under 40s. the court will 
ſet aſide the proceedings (g). The loſs of a judgment roll, 
will be ſupplied by order of court; the plaintiff's attorney 


makes the entry, and is allowed 5d. by the chief clerk, whoſe _ 


fee is 8d. and who is liable to purchaſers, in caſe of injury 
through his default (4). On moving an arreſt of judgment; 
in a criminal caſe, the defendant muſt be preſent (i). The 
motion for a new trial ſhould precede this; they cannot be 
made together (4). The defendant cannot be arrefted on 
the judgment, in the King's-Bench, unleſs the original action 
were bailable ; it is otherwiſe in the Common Pleas (J). Is 
irregular if ſigned by a clerk, in the name of, but without 
the conſent of the attorney (n). Judgment of non ros, may 
be immediately ſigned by one of ſeveral defendants, on the 
delivery of a declaration againſt one, without any proceeding 
againſt the other (n ). As ſoon as ever it appears that the 
action is not joint, ſuch »on-pr9s may be ſigned by any of the 
- defendants named in the writ (o). A judgment may be 
ſigned for not pleading, at any time, after the expiration of 
24 hours, from the time of plea demanded (/þ). After the 
expiration of a four day rule to plead, reply, or rejoin, either 
party may refuſe to receive the proceedings, and ſign judg- 
ment (q). Judgment, as in the caſe of a non-ſuit, in a 
London cauſe, for not going to trial, at the fittings after 

term, although he might have done it, will not be allowed, 


(a) Doug. 188. (6) Brer. 1682. 00 Dong. 71. (J 2 Term go. (e) 
5 Term 634. (J) 4 Term 176. (g) Ib. 495, 5 Term 64. (6) Burt. 723. 
A4) 1d, 930. (I) Id. 334. (/) Id. 2118. (m) Id. 2660, (=) 2 Term 267, 
(e) Id- 259. (p) 1 Term 454, 4 Term 118. (7) Ib. 195, unleſa 
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unleſs notice of trial was actually given (a). When the plain- 
tiff files common bail, according to the ſtatute, and is in- 
titled to judgment, between the 2d and 6th of November, 
it is entered, as on the day preceding the eſſoin day ((6): 
Although the defendant is bound by an order to plead iſſuably, 
judgment cannot be ſigned for the informality of the plea, if 
it go to the ſubſtance of the action. If there be no rejoinder, 
the plaintiff may ſtrike out the previous pleadings, and ſign 
judgment as for want of a plea (c). On a writ returnable 
the laſt day of one term, and no juſtification of bail until the 
fourth day of the next impfarlance, will not be allowed until 
the third term, although the declaration de bene effe, be not 
delivered before the eſſoin day of the ſecond (d). The entry 
of a plea of ſolvit ad diem, in the general iſſue book, before 
the plaintiff is intitled to a plea, will waive the right of im- 
parlance ; this being a ſpecial plea, ſhould be delivered; 

therefore, upon ſuch entry, Judgment may be ſigned, as for 
want of a plea (e). Judgment, as in the caſe of a non-ſuit, 
may be given in a traverſe of a return to a maudamus (F). No 
application can be made for a mandamus, in order to an elec- 
tion, until after judgment actually figned (g). Againſt a 
member of Parliament, a declaration may be delivered, during 
his impriſonment (+4). In oppreſſive actions, money may be 
paid into court, without coſts (7). The amount paid, is 
| ſtruck out of the declaration, and this may be done upon 
particular breaches (). It is an acknowledgment of the 
action (2). As to all, but a particular ſum, and as to that 
the plea of non- aſſumpſit, and that defendant has always 


been ready to pay, is defective (n). On a non-ſuit, however 


erroneous on a writ of error, the plaintiff can never have 
judgment (). After oyer and ſetting out the condition of a 
bond falſly, proceedings were ordered to be ſtruck out, and 
judgment for the plaintiff, at the expence of the defendant's 
attorney. Unleſs all the deed be ſet forth, judgment may be 
either ſigned for want of a plea, or it may be quaſhed by the 


(a) 4 Term 557, (5) 5 Term 65. (eh Ib. 152. (4) Ib. 372. (4) Ib. 
661. (F)) 4 Term 689. (g) Burr. 1387. (+4) 5 Term 381. (i) Burr. 578. | 
(4) Id. 1120. (/) Id. 2640. (m) Wilſon 74. ( 4 Term 436. 
25 court 
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court (a). A fartnerſtihi is pleadable in abatement to a fe- 
5 veral action; pleading otherwiſe is a waiver (. Two fleas, 
not guilty, and the ſtatute of limitations, although the plain- 
tiff have a verdict on the firſt, yet if upon a demurrer to the 

laſt, no cauſe of action appear, the defendant will be intitled 
to judgment, and his coſts of the demurrer ; but of the trial, 
each pays his own (c). If plea demanded on Saturday, the 
24 hours allowed is excluſive of Sunday (4): The plea is a 
nullity, if filed before bail perfected (e) The demand of it 
is anullity, if made before an appearance by the defendant, 
or filed according to the ſtatute (7). The general iſſue, can 
only be pleaded, after a rule to abide by a ſpecial plea (g). 
If after an order to plead iſſuably, one of the pleas is not ſo, 
the plaintiff is intitled to judgment (2). So/vit ad diem is 
ſpecial, and therefore ſhould be delivered, and not entered in 
the general iſſue book (7). Priſoners may be detained by a 
freſh action, although the original be ſuperſedable (+). It is 
not neceſſary that the declaration ſhould be delivered to the 
defendant perſonally, or to the gaoler, unleſs in cuſtody at the 
ſuit of the ſame plaintiff, for the ſame cauſe of action (7). 
He is not entitled to his diſcharge until the expiration of the 
third term, for not proceeding to trial or judgment (m). If he 
plead earlier than neceſſary, he muſt give the plaintiff notice 
of his plea (2). The acknowledgment of the marſhal of the 
cuſtody, muſt be of the term, in which the priſoner is charged 
in execution, or he may be diſcharged (o). After ſurrender 
to the King's-Bench, in diſcharge of his bail, if he remove 
himſelf by a writ of Habeas Corpus to the Fleet, the plaintiff is 
not bound to follow him ; and although- a declaration be de- 
livered to him there, after the end of the ſecond term, next 
after the return of the writ, he is not intitled to a non-firos ; 


the plaintiff may in his election retain the cauſe in the origi- 


nal court, and bring him back, or declare againſt him in the 
Fleet ( /). When in the cuſtody of hy Marſhalſea Court, 


(a) 4 Term 370. (4) Burr. 2612 (e) Id. 754. (4) 4 Term 557. (e) 
Id. 578. (/) 1 Term 635. (g) Ib. 693. (4) 3 Term 305. (1) 5 Term 
561. (4) Burr. 1051. () 1 Term 191. () 4 Term 6644 ) 5 Term 


. 


73. 1 Term 464. (5) 5 Term 35. 
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he is not removable in the King's- Bench, to anſwer to another 
action for the ſame debt (a). The atteſtation of a warrant of 
attorney executed by him, does not extend to a writ of ex- 
_ ecution (5). The ſervice of proceſs, by Bill of Middleſex, in 

a wrong county, is irregular (c). Of a latitat, in the even- 
ing of the return day, and after filing a declaration, is good 
(4). A miſtake in ſuch proceſs, as ſtating “ debt,” inſtead of 
< treſpaſs,” is not regarded (e). The loſs of a bill filed, may 
in a penal action, by leave of the court, be ſupplied from a 
copy (J). Puis darrien continuance is pleadable, after verdict 


of the term general; if verified by oath, the court muſt re- 


ceive it, and therefore will make no order for a ſpecial me- 
morandum of the time of filing it (g). There is a difference 
in the form of a recognizance in error, between that in the 


King's-Bench, and the Exchequer; on the latter, further 


coſts of delay are included in the undertaking; in the former, 
coſts and damages for ſuch delay (4). A reſlication may be 


withdrawn, with leave to reply de novo; this may be conſi- 


dered as an amendment, and has been allowed after the 
| lapſe of ſeveral terms (5). A defendant in refpevin, is not 


intitled to judgment, as in the caſe of a non-ſuit, under 14 


Geo. II. (c). The return of writs, at the lateſt, muſt be filed 
on the day of the expiration of the rule (2). Upon a rene, 
notwithſtanding any confeflion, the defendant muſt anſwer 
interrogatories, unleſs waived (mz). The enlarged rules are 
diſcuſſed, before the laſt week in the ſucceeding term (2). 
Five cauſes are entered in ſucceſſion for each day, and copies 
delivered to the judges before the commencement of every 


term (o). Proceedings on an irregular judgment, are all 


diſpoſed of by one rule (). The /heriff, after he is out of 
office, is compellable by rule to bring in the body (9). With- 
cout the ſervice of an allowance of the juſtification of bail, he 
will be liable to an attachment (e). A plea of fatute of 


( a ) Comp. 116. (5) Burr. 1703. a t Term 187. (4) Id. 191. ©) 


Id. 513. (/) 3 Term 476. (g) Ib. 554. (5) 2 Term 50 © (7) Burr. 755, 
* (4) 5 Term 400. (/) 4 Term 497. () 5 Term 362. () Burr. 9. (e) Ih 


1842. (p) 4 Term 6588. (7) Ib. 379. (r) Ib. 433. 
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bmitatzons no going to the merits, is not allowed to 10 add: 
ed to a plea already pleaded (3). Unlefs the declaration 
be delivered before the end of the next term, after the arreſt, 
a ſuperſedeas may iſſue (5). This procefs will extend to an 
Y impriſonment, under a ſurrender - with notice (e). And to 
avoid it, a _— muſt be actually entered in the mar- 
ſhal's book (4). The plea of tender is iſſuable (e). A ref- 
tatum execution will be warranted by one in the original 


county, although afterwards returned and entered on the 
roll (). The legal computation of time is by lunar months: 
(g). The plaintiff is not bound to give notice of trial, till 


the next term after iſſue joined (4). If either defendant re- 
lide within 40 miles of London, 10 days notice is not re- 
quired, by 14 Geo. II. c. 17. ſ. 3. (1). Without ſuch notice, 
where the defendant is reſident abroad, no verdict can ſtand 
(&). On an iſſue directed by the Court of Chancery, the de- 
fendant will not be allowed, on a ſuggeſtion of delay, to 
carry down the record (2). In zrover the defendant will be 


allowed time for a bill of diſcovery (m). The practice of a 


| view is founded on the 4 & 5 Ann, c. 16. and granted in 
the diſcretion. of the court (). A warrant of attorney to 


confeſs a judgment, obtained by fraud, muſt be delivered up 


(o). In a bailable tori7, the names of all the defendants in 
a joint action may be inferted ; but otherwiſe, no more than 


one defendant (½). On the appointment of a ſpecial bailiff, 
att the requeſt of the li a he cannot compel the return 


of a writ (2). 


PR EBEN D. 


To recover the profits during the vacaney, the proper 5 | 


i thod i is by action or in equity, but not by mandamus 6). 


a) Wilſon _ (3) Burr, HY (e) Id. 1707. (4) 1d. 1 0 Id. 
59. (F) $5 Term 272, 3 Term 388. (g) Burr. 2455. (5) 2 Term 734 
(i) 4 Term 520, (4) Id. 552. (J) Ib. 767. (=) 2 Term 683. (2) Burr. 
256. () TI 186. 9 * 695. 04 Term 119. (i) Burr. 567. 


PRIVILEGE 


6 5 Fi 
PRIVILEGE | 
of Lords of Parliament, wil! not extend to now-obediowel 
to a writ of Habeas Corfus (a). The right of the lord 


mayor's watermen, from the preſs ſervice (5). A defendant 
illegally in cuſtody, at the ſuit of one plaintiff, is not privi- 


leged as to the reſt, without colluſion (c). The Privilege 


extends to a party attending his cauſe, although he ſtaid to 
dine with his attorney and. witneſſes (4). But an action for 
falſe impriſonment, will not lie (e). EP 


PROCEDENDO 


Denied to a borough court, without an utter barriſter of 


three years ſtanding preſide below (f). Granted to a quarter 
ſeſſions, becauſe the certiorari had not iffued till the defendant. 
had confeſſed the affiult below (g). On the removal of an 
indictment for felony, in order to an outlawry, if the party 
come in, the court will award this proceſs to carry the FTI 
N (# *** 


PROHIBITION. 


Temporal rights are not to be drawn into-an improper forum 
(1). If the ground of application be dehors the proceedings, 
the ſuggeſtion. muſt be grounded on an affidavit (-) When 


the court is of opinion againſt the Prohibition, a decla- 
ration is unneceflary; the like application may be made to 


other courts (7). The owners of the minor ſhares of a ſhip, 
may arreſt it in the Admiralty, and compel the others to give 
ſecurity before ſhe goes out of port (n). Where the iſſue lie 
on the plaintiff, and he do not appear, he will be non-ſuited ; 

a verdict for the defendant in ſuch caſe would be irregular ( 1). 


The defendant may demand the declaration, although the opi- 


nion of the court be againſt him ; but the party applying, 
has no right to declare againſt the opinion of the court (0). 


(a) Burr. 641. (3) Cowp. 512. (o) 2 Black 823. (4) Id. 1113. (e) Id. 
190. (J) Burr. 515. (g) Id. 749. () 5 Term 478. (e) Burr. 1692. 
(4) id. 2036, (/) Doug. 597. (u) Wilſon 101. &) Id. 300. (e) Burr. 
197 N . 
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1 
| After ſentence, the defect of juriſdiction muſt be apparent 
| from the face by a libel (a . | 


WHEN IT SHALL BE GRANTED. | f 


Where the action was for not ſetting out tythes, after an 
agreement between the occupier and the agent for the impro- 
priator, after the corn cut, and ready to be houſed for five 
pounds, where the plea of ſuch agreement is rejected (5). 
In the caſe of a decree, in favour of a creditor, objecting to an 
inventory produced by an adminiftrator (). In caſe of ſea- 
mens wages, under a ſpecial contract (4). For calling a 
women whore in London, becauſe it is actionable there (e). 
Before ſentence, where caſes are eſſentially triable at com- 
mon law (J). On a ſuit for proctors' fees (g). In the caſe of 
a pilot ſuing in the Admiralty court, for work done within 
the county (4). Any time before ſentence; on pleading a 
modus, where there is no juriſdiction, even after ſuit remitted 
to the court below, coſts awarded and the appellant's apph- 
cation to ſuch court (1). To a biſhop preſenting by lapſe, 
under pretence of viſitorial authority to a canon reſidentiary; 
this is a freehold, and the right of election in the dean and 

chapter (4). Calling a woman whore is libelous in the ſpi- 
ritual court (2). In the caſe of an exceſs of juriſdiction (). 
In the cafe of a quarrel in a church: yard, if the party pro- 
ceed for damages in the ſpiritual court (n). For reſtitution 
of a pariſh clerk (s). In the ſpiritual court for calling a 
woman a ſtrumpet (). To ſtay a ſuit in the ſpiritual court, 
for breaking open a cheſt in the church, and taking away 
the deeds to an advowlon (9) 


WHEN REFUSED. 


In the caſe of juriſdiction, and after ſentence, the dy 
is by appeal (7). In caſes not material (5). 1f the matter 


(cs) 3 Term 315. (6) Burr. 1874. (c) Id. bonds (4) Id. 1950. (e) Id. 
2032. (F) Cowp. 424, 2 Term 473. (g) Doug. 607. (4) Wilſon 264. 
(/) 1 Term 552. (4) Ib. 650. (1) 2 Term 473. (a) 3 Term 3. (a] Burr. 
244. (0) Id. 367. (p) Wilfon 62, (g) 4 Term 351. (7) Burr. $13, 


ſuggeſted 


en Doug. 363. (*) Burr, 1692. 


E | 
ſuggeſted, is not ſupported either by the proceedings or 
affidavit (a) After trial and ſentence in the cafe of tythes (6 ). 


For marrying without banns or licence (c). In the caſe of | 


ſcandalous words ſpoken of a woman (d).. 


PRESUMPTION 
Mutt ariſe on ſome ground (e). After a wenig all neceſ. 


ſary circumſtances will be preſumed to have been proved 


which were required to ſupport the action; and of courſe the 


verdict will cure a defective ſtatement of the title () Under 
_ circumſtances a grant from the crown may be preſumed; and 


poſſeſſion for 350 years will be ſufficient for the jury (g). 


Without the production of the record, or evidence of loſs 
under circumſtances, it may be left to a jury (4). Mere length 
of time, ſhort of the ſtatute ' of limitations, without circum- 
| ſtances, will not be ſufficient to preſume a leaſe (i). Mere 
length of time in ſiiſhiort, is very different than when to deſeat a 

title ((). Thirty-lix years ſole and uninterrupted poſſeſſion 
by one tenant, without any account given to, or demand 
made by the other, or his repreſentatives, held ſufficient 
to ground the preſumption of an actual ouſter (2). An 
elapſe of twenty years, will ground the preſumption of a 
payment of a bond; and under circumſtances, a leſs period 
will be ſufficient (). A claim of toll for a. paſſage over 
the highway, where the right of paſſage and taking ſuch 
toll are both immemorial, and before the time of legal me- 
mory in the ſame hands, though ſubſequently ſevered, will be 
ſufficient to preſume a grant of the ſoil, in conſideration of 


the toll, in ſupport of the demand (x). In the caſe of a plain 5 


truſt, where the truſtees are directed to convey to a deviſce on 
attaining twenty-one, the jury may preſume a conveyance at 


any time afterwards, — conſiderably leſs than twenty ; 


Fears (o). + Its BY. of £97 1. # j e n 74 

(4) Comp. 330. © 14: ga 4 was 5 79. (42) * reed 0 
Burr. 1072. (J) Doug. 658. (2) Cowp. 102. (70 Id. 110. (5) Id, 214. 
(4) Id. 216. 47) 1d. A1. b). 1 Tere 270. 4 660. 0 „) Term 
| 692. | | 
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PRINTING. 

The King's Printer is intitled, during the term 12196 by 
enters patent, 13th October, 12 Ann, to the right, excluſive 
of all other perſons, not authorized to print the ſame by prior 
grants from the crown; the chancellor, maſters, &c. of the uni- 
verſity of Cambridge, are intruſted with a concurrent autho- 
Tity, within the univerſity, upon terms by letters patent, 26 
Hen. VIII. and 3 Car. I. (2). Firſt thought of by Laurentius, 
about 1430, and practiſed with ſeparate wooden types (5). 
The crown cannot grant the printing of almanacks to the 
ſtationers company excluſively (c). 


| ' PRIORITY OF SUIT. 
| Pleaded, by ewing the right which firſt attached (4). 


PROMISE 


By a tenant in arrear for rent to his landlord, that if ke 
would deſiſt from a diſtreſs, to pay ſpecific arrears, is not 
within the ſtatute of frauds (e). 


PRISON AND PRISONERS. 


A enn muſt be delivered againſt them, within tw 0 
| bens, to the Priſoners or I; or they are entitled to be 
diſcharged by ſuperſedeas (f). And, if once Fr. 
they are always ſo under the fi cuftody and procels (g). 

delivery of the declaration againſt them, where the 1. is 
in the court of King's-Bench, is purſuant to the 4 & 5 W. 
& M. c. 21. (4). If the parties are, under treaty, the de- 
fendant will not be intitled to. take advantage of the ſtrict 
time with reſpect to the delivery (/ ). If a priſoner appears 
in perſon, he muſt pay for the iſſue book, otherwiſe by at- 
torney (4). If he delay the proceedings, he ſhall take, no, 
advantage (/). While a Priſoner, on meſne proceſs, his 
warrant of attorney to confeſs a judgment, muſt be e | 


(a) Voir, 664. (4) 1. 2416, 6% 2 Black. 1004, (4) Bur: 1426: ( 
1d. 1886. (/] Id. 2060 (g) 1 Term 591. (6) 1 Wilſon $20. 01 b. 445. 
0 Id. 11. 0 Id. 8 „ 


in 
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in the preſence of his own bona fide attorney F a). But with- 
out the preſence of an attorney, in criminal proceſs, it will 
bind him (4). Fine for perjury, is not within the inſolvent 
debtors act (6). The Marſhalſea Priſon, in the Borough of 
Southwark, is the deſcription of the Palace Court Priſon (4). 


' PRESCRIPTION, 

When laid by the lord for toll of goods landed, withil | the 
manor, in conſideration of repairing a wharf, will be good, 
though laid more extenfively than the conſideration alledged 
(e). To have three buſhels of barley out of every ſhips 
cargo, brought to the quay for exportation, is ſufficiently cer- \ 
tain and good (7). An antient charter, or grant, withaut a 
date, may operate w ithout : a fen and i is a queſtion 
for the jury (C) 5 


PRIVATEER AND PRIZE: 


On a joint capture by ſeveral Privateers, all the men flare 
proportionately (4). The captain of marines not of the com- 
. plement, but caſually on board, ſhares as a paſſenger (7). The 

diſtribution is regulated by ſtatute and proclamation (&). It 1s 
a queſtion, whether an officer, under an arreſt, has any right 
during the ſuſpenſion (7)? The Admiralty may give repara- 
tion in damages for perſonal injuries, on a capture as Prize 
(n). On a capture at land, by the aſſiſtance of a fleet, the 
whole queſtion excluſively belongs to the Admiralty's juriſ- 
diction (2). The common juriſdiction of the Admiralty, is 
limitted to things ſiher altum mare; but in matter of Prize, it 
is not locality, but the jus belli, which governs (o). The Prize 
Courts, and Courts of Lords Commiſſioners of Appeals, have 
the uns juriſdiction over queſtions of Prize (7). 


u PRIVITY OF ESTATE 
18 different from Privity of Contract (J. : 
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(a) 2 Blaek. 1297, 3 Term 616. (bY 4 Term 433- © Burr. 2142. (40 
14. 1037. (e) CoWp. 47. (J] Wilſou gt. (2) 2 Black. 289. (%) Doug. 
298. (7) Id. 340. ( Id. 311. (7) 1 Term 493. () Doug. 572. 0 
bs $91. (e) $1 5$6, . 382. (7) "OM 445, 736. 

PROBATE 
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15 PROBATE | 
Is neceſſary in evidence, to ſupport a will of perſonal pm pery, 
made by a feme covert under a power (a). It is the only way 
of proving a right to perſonal property (+ ). While unrepealed, 


cannot be impeached:; and payment to an executor of a forged 
will diſcharges the debtor (c). 


PROBABLE CAUSE, 


Whether the facts proved, a amount to ſuch, is 4 queſtion we - 
Jaw ( d). | 


PROCESS. 


No otice to ap ear on copy of proceſs, for debt above 101. is 
not neeeſſary 75 On a doubt whether the place of ſervice 
was in 4 or Middleſex, the court refuſed to ſet aſide 
proceedings F). Without deſendant' IJ name to the notice, 

bad (g). On return day regular. (4). 


' PROFERT 


of an affignment of a bail bond is unneceſſary (#). An 
aſſignee of a leaſe under an adminiſtrator, i is not compelled to 
. Profert of letters of adminiſtration (#). A deed nay be 
. as loſt by accident, without Profert (1). 


| PROTESTAN Do 
11 to ve a Feonclnhor (m). 


PROVISOE 


o re-enter for condition broken, can only operate during 
the term (#). Judgment as in the caſe of a non-ſuit, cannqt 
be entered on plaintiffs not carrying down the record, where 
the defendant may alſo do it (c). If the defendant carries it 
down ſufficient, if he obtain the uſual rule for trial, after no- 


(a) Doug. 633. (3) 4 Term 258, 8 3 Term 125. (4) 1 Term 520. 
le) Wilſon 22. () Id 77. (g) Id. 104. (5) Id. 263. (i) 1 Wilſon 121. 
(4 Id. 3 5 3 Term 151. (m) WAP IPge .. * Id. Vu! (e) 1 Term 
492. ; 40g ag 


tice 


E 


tice of trial, the object of which e is to give the plaintiff 
the Ivy in caſe both ſhould take it down Wn” | 


 PRESENTMENT 


Under 13 Geo. III. c. 78. ſ. 24. againſt a ſmaller diſtri 
than a pariſh, muſt ſtate expreſlly, how liable (2). 4 


PREROGATIVE. 


The king is exempted from taxes collected eel ; 
therefore an expreſs, for government, is not liable to the duty 
on poſt horſes (c). The judgment of a ſubject, even without 
any compleat execution, is preferred to an extent or a au 


date (4). 


« PURPORT.” 
The ſenſe of it in an indictment (e). 


PURCHASE. 


Whoever takes as heir male by Purchaſe, muſt be both 
| heir and male (f).. A ſettlement by tenant in fee, for the 


maintenance of herſelf, and children, for her life, to raiſe 
portions for younger children, and the ſurplus to the heir (ſhe 
having then many ſons and daughters) is voluntary, and void 


againſt Purchaſers, under 27 Eliz. A leſſee at rack rent, is a 


Purchaſer for valuable conſideration (g). A contractor for the 
Purchaſe of a real eſtate, where the title (without colluſion) 


happen to be defective, is intitled to no ſatisfaction for the loſs . 


of his bargain (4). 


QUAKERS. 

By vc S W. III. c. 34. f. 4. andthe 1 Geo. I. ſtat. 2. C. 6. 
f. 2. two juſtices may enforce the payment of tythes, and 
church dues; and an appeal to the ſeſſions is concluſive, un- 
leſs the title comes in queſtion (i). Their ſolemn affirmation, 


and tendering twenty pounds, conſtitute their right of admiſ- | 


(a) 1 Term 696, (5) 2 Term 313. (e) 3 Term 159. -(4 Black. 1294- 
er een en (90 her 
Porr. 4885. N LO 


for 
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ſion into the Turkey Company, under 26 Geo. II. c. 18. 
Their affirmation may be received, by 22 Geo. II. c. 46. with 
an exception, as to offices of profit under government (a). 
Their affirmation is not evidence in a criminal charge, but 
may be read in their defence ((). May be received in an 
action of debt on the bribery act (c). | ir Þ 


QUARE' IMPEDIT. 
On the recovery of a preſentation within ſix months, under 


the ſtatute of Weſtminſter, 13 Edw. I. ſtat. 2. c 5. one year _ 


value ſhall be given in damages (4). A lapſe will not be in- 
curred, for want of a preſentation within fix months, without 
notice; but an induction to a ſecond benefioe, is deemed equiva- 
lent tonotice, and the want of a preſentation, within fix months 
afterwards, will incur a lapſe (e). On the voidance of a fee, 
in an advowſon, the turn will belong to the heir, and not the 
_ executor, but otherwiſe in the caſe of a preſentative living; pre- 
rogative preſentations, are not conſidered as turns, and long ac- 
quieſcence, is evidence of an agreement to preſent in turns 
(f). In the caſe of, a truſt, where the lord refuſes to preſent, 
the remedy is in equity ; ; If a legal right, Quare Impedit is the 
proper courſe, the patron may form his judgment ; but any 
queſtion of immorality muſt be referred to a jury (2). By 
a grant from the crown, of a rectory of all churches and vi- 
cCarages thereto belonging, a perpetual curacy RES. Mt ta 
the * will ll paſs, unleſs excepted (4) 


Quo WARRANTO. 


* HEN GRANTED. 


FE, * gourſe (4) Where the right is Fae BS 10 
Againſt a port reeve of a borough, and manor, who as ſuch, 
is the returning officer (7). Againſt one prom a right of 

voting, by. virtue of a burgage tenement (n). 4 8 


(s) hs, (5) Id. 17. (e) Cowp. 388; - ( Burr, 1455; (e) wil. 
44 176. ＋ Id. 234. (g) 3 Term 646. (4) Hen, Black, 448. (i): 1 
"yu 310. (4) Cowp. 58, (/) $ Terk 396. (=) Ib, 599. „ 


on 
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on hs affidavit of all but one, ronſenting, to „he Aenne i 
"that one avows himſelf the relator (a). 


WHEN REFUSED. | * 


| 1 twenty years quiet poſſeſſion (2). Where the 1 
applying, had agreed not to enforce a bye law, which was 
the ground of the application, becauſe the affidavit went only 
to a belief, as to the ſwearing in of the mayor, who by the 
corporation books appeared to have been regularly ſworn (c). 
After eight years, though on the affidavit: of the town clerk; 
that the defendant had not taken the oaths of allegiance, &c. 
the contrary appearing by the books (4). In the caſe of a 
college fellowſhip, the proper remedy being either by mandamus 
or election (e (e). To try the right of church-wardens, becauſe 
of no uſurpation on the crown (F). To impeach a derivative 
title, if the perfon claiming original title, has been in the 
undiſturbed poſſeſſion ſix years (g). For leſs than 20 years 
quiet poſſeſſion, under particular eee it "0 be 
refuſed (4). | | 
GENERAL MATTERS. - 
If the defendant diſcloſe a material fact, the " 
may read his affidavit (1). Where an information has been 
filed by leave, againſt one claiming to be common council- 
man, and the relator in his replication, having alſo attacked 
the defendant's title as a freeman, which had been ſtated in 
the introduction to his plea, an amendment was refuſed, nor 
would the court direct the entry of a nolle hroſegui (æ). If any 
iſſue be found for the proſecutor, he is intitled to the coſts of 
all (2). After the death of a mayor, he ſhall be taken to have 
ated regularly, a derivative title is not to be impeached by 
thoſe who act under it (n). In general, the election is not to 
be diſcuſſed by an attack on the elected, where there is ano- 
ther method of trying the right (). Where the eleftion re- 
lied on, is by the homage of twenty-three free tenants, and a 


(a) 4 Term 223, (d) 1 Term 1, 3. (c) 3 Term 300, 310. (d) Ib. 317, 
(7) 4 Term 240: (J) 4 Term 381. ( Th. 684. (5) 2'Term 767. (i). 
| dere, 590. ( 4 TR „ i Term 453. 0 1 Term 4 (#)'3 

erm 596, 5 


jury 
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jury find that twenty-one of them, were not ſo, the electlon is 
void (4). + A eorporate office is not vacated by non · reſidence 


(35). New trials may be granted (c). Pleadings on a que war- 


ranto (d). The offices of town clerk and aldermen, are not 
incompatible, but may become ſo from circumſtances (e). It 
is not any objection to an application againſt a mayor, for not 
having taken the ſacrament within the time limitted, by 13 
Car. II. ſtat. 2. c. 1. that the relator concurred in the election, 
becauſe the defect is latent, and the act is required by the 
legiſlature (J). There muſt be both uſer and claim of a fran- 
| 1 to dg the application (g). | 


'QUAR RANTINE. 


| Where the act which diretts its performance is filent, upon ; 
the puniſhment for a diſobedience, that will be a miſdemeanor, 
and puniſhable oye common law ( ). 


RANSOM. 


An action of aſſumpſit, nee a re· capture with 
the hoſtage, and although the plaintiff be an alien, or the 
death of the hoſtage ; the Ranſom of Britiſh Ships, or goods, 
is made void and prokibited, under a penalty of 5001. 0 ). 


RAM SG ATE HARBOUR. 


Veſſels going through the OY only liable to the duty, 
by 22 Geo. II. c. 40. (#). : 


\ RECOGNIZANCE 


Win He at the common law, to remove an indictment from 

a Court of Oyer and Terminer ; and may on terms, be diſ- 
charged without coſts (7). If the proſecutor be a civil officer, 
after a conviction, he will be intitled to coſts, before it ſhall 
be diſcharged, under 5 & 6 W. & M. c. 11. f. 2 & 3. (m). 
"ru are not payable, unleſs to ſuch civil 3 or wind yy 


Vt) rm i. 0 ? Fern 772. tbe at, ( 1 Term 875. (1 
2 Term 7. (J) 3 Term 553. () 5 Term 85. (5 4 Term 202. (i) 
Burr. 1741, Black 563. (4) Burr, 2258. (/) Id. 10. 0 Id. % W 

| e grieved 
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grieved (a). Where the defendant ir incurs coſts, | in not going 
to trial, purſuant to his notice, he ſhall be bound to pay them, 
notwithſtanding his acquittal (4). The king is truſtee for the 
party (c). The form of REM Homes to the Houſe of Lords 
adjuſted (4). | 


RELEASE 


May operate as a grant (e). Executed by an intereſies 
party, will make him a good witneſs, though re-leſee refuſed 
to accept it (f). The court will order one for the nominal 
plaintiff, to be delivered up in JET and N the 

landlord to move ( g). 


REMAIN DER. 


When to the uſe of every daughter, and the heirs of their | 
body and bodies, as tenants in common, in default of iſſue, 
Remainders over, they take croſs remainders (4). The legal 
preſumption only favors ſuch Remainders between two, but 
the intention will prevail, and by implication they may extend 


to more (i). Where there is a freehold, in ſupport of the ; 


limitation over, as Remainders, they ſhall never be conſtrued 
. executory deviſes (4). An event ſubſequent to a will, may 
make the limitation an executory deviſe, which, on another 
event, would have been a Remainder (7). Where there is a 
Remainder, after a Remainder, they are both contingent (m). 
Their deffinitions and different claſſes (z). Where an eſtate is 
limitted to a tenant for years, Remainder to another for life, 
Remainder to the firſt, and other ſons of the latter in. tail, 
they both join in a recovery; but this will not work a for- 
feiture of their reſpective eſtates, nor diveſt the eſtate tail (o). 
The limitations in a deed to truſtees, to the uſe of two. for 
lives, Remainder to the uſe of the children of one, in tail, as 


tenants in common, and in caſe any of the children ſhould die 


without iſſue, the part of the deceaſed child, to the uſe of the 


(q) Burr. 431. (3) Id. 1461. (e) Id. 2119. (4) Comp. 284. (e) Id. 
599. (/) Doug. 135. (g) 1d. 301. (5) Cowp: 31. (#) Id. 777, Doug. 
63. (4) Id. 232. (/ ) Id. 326. 0 Id. ä (a) Id. 726, 487. (e) t 
1 erm 738. oy | 25 
| ſurvivors, 
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ſurvivors, and the heirs of their bodies, and if a// ſhould die 
without iſſue, then to the other of the firſt two grantees in fee, 
the children take croſs Remainders, and on the death of any 
without iſſue, his ſhare veſts in the ſurvivor, and the heirs of 
the deceaſed, as tenants in common (a). But croſs Remain- 
ders in a deed, cannot be raiſed by implication / 6). Yet by 
general words, they may be created (e). MY | 


' REPLEADER. 


Where the idue is immaterial, a Repleader ſhall be d 
unleſs no pleading will help (4). When it appear, that the 
defendant has no title or defence, judgment ſhall be entered 
againſt him (e) Such Repleader muſt be without coſts (/). 
In an information on a guo warrants the defendant ſtated that 
he had been ſworn, purſuant to the ſtatute; but in deſcribing 
it by miſtake, a ſwearing was ſet forth by charter, and as he 
could not give evidence of ſwearing, according to the act of 
11 Geo. I. c. 4. the verdi& for the king was ſet aſide with 
| coſts, which ſhall be only allowed according to the alterations 

made (g). In the event of a reply they ſhall be allowed (+). 
A Repleader is only granted, for the ſake of juſtice, and the 
commencement de novo, is from the point of immateriality in 


pleading (50). 


. RETURN | 


of a certiorari may be taken from the "Me on a ſuſpenſi ion 
of the writ (&). Several cauſes, if conſiſtent, may be returned 
to a maydamus (7). And upon any ſuch Return, ſuþpreffo veri 
1s a good cauſe of action, and though true in words, if falſe 
in ſubſtance, the proſecutor may reply to a Return; preſump- 
tion, and intendment, ought to be againſt Returns to a writ. 
of Habeas Corpus, but in favor of Returns to a Mandamus (m). 
Return by the ſheriff of reſcue. from the bailiff, is bad (#). 


(4) 5 Term 427+ . ®: Id. 521. (c) Ib. 431. (4) Burr, 301. (% 
299. (F) 14. 30% (2) Id. 301. (h) Id. 257 . (5) Cowp. 510. (4) Burr. 
437. b 20444 (®) Doug. 146, 154. (#) 2 Term „ | 


RE CORDARI 


* 
. 
1 
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' RECORDARI  FACIAS LOοοοL - 


Will ſtay proceedings in the county court, if delivered be- 
fore final judgment (a). 


REC ETI 


To defend Hiro interreſſe ſuo diſcuſſed 9 — Not condluir 
againft the party ligning (c). 


RECORDE R. 
WI ful neghgenics a cauſe of forfeiture (4). 


KESO IA, vide Policy of Iyfuronce n 


REMANET 
if the cauſe goes off thus, the coſts abide the event (e). 


RESTORATION DAY. 


© One judge goes to Weſtminſter Hall, but neceſſary buſi deb 
may os done (J). 


RESCUE, 
Vide SENTENCE, ATTACHMENT, PRACTICE, SHERIFF, 


No excuſe to the gaoler, who is charged to 1 up a * 
ſoner for a voluntary eſcape (g). | | 


REVERSIONER_ w 
May maintain an action for any injury to the inheritance. U 
REVOCATION. 1 


A ſabſequent atmittance on a prior ſurrender is no Reve- 
cation; nor is the death of tenant for life a Reyocation. of a 


will by the remainder man (7), A common recovery by te- 
nant for life, remainder for truſtees, to preſerve e contingent - 


remainders, remainder to the ſame tenant for life in fee, 1 iS a 


1.2 Burr. 1181. (3) [d. 1290. (c) 2 Term 366. (4) Rowe. GX; 40 
Id. 1990, 2694. (/) 1%. 2089. (g) Bur. 2814. (4) 1d. 2143. (4) 


Id. 1 2. 
x Reyocatio 
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> Revocation of a will (a). | Marriage alone will nst, but with 
children will operate as a Revocation, both as to real, and 


perſonal property (5). Two wills in the cuſtody of the teſ- 


tator at his death ; the latter had been cancelled, and there- | 


fore the former ſtood (c). The mere a& of cancelling, is no 
Revocation, unleſs done animo revocandi (d). A ſubſequent 
will, though found to contain a different diſpoſition, yet if the 
particulars of the difference are unknown, it is no Revocation 
of a former will (e). There muſt be an inconſiſtent diſpoſi- 
tion in order to ſuch Revocation ; if partially, the Revocation 
is accordingly ). The difference muſt be found by a jury; 
and a ſecond will is not alone a Revocation of a former (g). 
A deviſe of all lands to truſtees, fo ſell, &c. and legacies are 
afterwards obliterated, interlined, or altered without due at- 
teſtation and a republication, the deviſe is not revoked ; ed 
quere, if the bequeſts ſo altered are revoked (4)? A ſubſequent | 
will of lands, which/d th not appear otherwiſe than by ſpe- 
cial verdict, finding a different diſpoſition, though the parti- 
culars of ſuch difference are unknown, is a Revocation of a 


* will (7). 
85 RENT. 


" Hokilng over the tenant, will be ſubject to double Rent, 
ſive a demand under 4 Geo. II. c. 28. ſ. 1. (#). Acceptance 
ſubſequent to the expiration of the time limitted by the notice 
to quit, is no waiver of ſuch notice; the intention of receiv- 
ing the Rent is a queſtion for a jury; but the acceptance of 
ſingle, would be a waiver of double Rent (2). A chancery 
receiver is an agent; and a notice is a demand within the 
above ſtatute (n). Plea to an avowry, that the defendant 
pulled down certain parts, whereby the plaintiff was deprived, 
&c. without ſtating an expulſion, is inſufficient in the caſe of a 
mere treſpaſs (). A ſubſequent agreement may, by relation, 
operate to make the reſervation from the beginning (o). 


(a) 2 Wilſon 6. (8) Burr. hen 2171. (e) Id. 2514, Cowp. 92. (4) 
Id. 52. (e) Id. 874. Of) Id. go. (g) Id. 91. (4) Id. $12, () Wilſon 
497. (+) Burr, 2598. (1) Cowp. 245. () Burr, 2698. (=) Cowp. 242. 


Actions 


G id 781. 


[ 223 } 
Actions for Rent, cannot be proſecuted in a Court of Con- 
ſcience, in London (a). Rent cannot iſſue out of a term for 


years; that is, after the aſſignment of a leaſe, the leſſee can- 
not diſtrain (4). Bankruptcy is a bar, if the action for Rent 


is in debt on the reddendum (c). To an avowry the defendant 


may plead payment of ground Rent (d). | 


RESIDENCE... N 
An archdeacon being alſo rector muſt, under 21 Hen. VIII. 
c..13. ſ. 26. be perſonally reſident, either at the houſe be- 
longing to his dignity, or in the parſonage-houſe ; and the not 
having a houſe within the limits of his dignity, will not excuſe 


non-rehdence upon the parſonage, where there is a houſe ; 


the penalty is £.10 for an abſence of one month together, by 


the ſpace of two months to be accounted at ſeveral times in 


one year; where there is no houſe, the Reſidence muſt be 
within the pariſh (e). Mo 3 | 


READERSHIP OF A PARISH, 
Is no eccleſiaſtical preferment, within the meaning of the 
rector's certificate of curacy ). 


RELIEF. 


Whether the patiſh are bound to the maintenance of a child. 


living in another pariſh with the mother for nurture, whether 
the party refuſing to go to the work-houſe is intitled to relief 
for one of his children, Or, whether the quarter ſeſſions can 
make an original order for maintenance, are queſtions not 
determined (g). When a pauper, and not his family, is re- 
lieved, he is compellable to go to the work-houſe, under 


9 Geo. I. c. 7. ſ. 4. (. No appeal lies to the ſeſſion, from 


an original order by a juſtice (i). 


(a) Doug. 233. (6) Wilſon 375. (c) Term 91. (4) 4 Term 51 r. 
() Burr. 2724. C) Cowp. 437. (g) Doug. 10, 316, 319. (5) 1d. 636. 


" | REPAIRS 
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REPAIRS | 


Of 4 in England, on the credit of a captain, will nof 
give him a lien (a). The tenant is bound to repair, unleſs 
there is a ſtipulation to the contrary (2). 


REPLEVIN 


For taking cattle in the road, avowry for damage * in 
the four acres, and drove them along the road (c). Damages 
cannot be recovered againſt the ſheriff, for taking inſufficient 
pledges beyond the value of the diſtreſs (d). Avowry under 
a parole demiſe plea in bar, that the defendant 11] habuit in 
| tenementis, held bad on demurrer, ſince 11 Geo. II. c. 19. 
(e). An informal verdict may be amended after a writ of 
error (f). Judgment that defendant have return of the cattle 
and damages, and coſts aſſeſſed by the jury, is good by the 
common law, and under 21 Hen. VIII. c. 19. which gives 
damages and coſts (g). If the jury, at the trial, omit to affeſs 
damages, an inquiry ſhall 0 (4). If the plaintiff be non- 
ſuited, for want of a plea in bar to the avowry, the avowant 
may either proceed to an inquiry, or ſue on the Replevin 
bond (1). And if for want of a declaration, the avowant 
may after a writ of ſecond deliverance, execute an inquiry 
(H. There can be no judgment in the caſe of a non-ſuit, be- 
cauſe both parties are actors, and either may take down the 
record (7). The ſheriff, under-ſheriff, and replevin clerk, are 
all anſwerable for the ſufficiency of pledges de retorno habends 
(m). It is a queſtion, whether a Replevin below can be 
pleaded in bar, to treſpaſs in the court above (x). On the 
plaintiffs-negleQing to appear, and proſecute the Replevin in 
the county. court, the defendant will be intitled to an aflign- 
ment of the bond; and may ſue as aflignee of the ſheriff, in 
the ſuperior . though the Proceedings remain in the ; 
county court (0). | 
*  (@) Doug. LA (4) Id. 720 (4) Wilen 295. 65 4 Term 423. () 
Wilſon 208. (/) 3 Term 83 (g) 4 Term 50g. (+) Wilſkn 442. (0) 
Id. 41. (0) Id. 2 (/)3 661, (m) Black. 1220. :(#) Id. 8. 


| (9) 5 Term 195+ | 
. BE RECTOR 


* 


1 2 


He has the fee of the church; and the lecturer cannot 
preach without his conſent (a). A non: reſidence for eighty 
days, will vacate a leaſe of his ReQory, of which a ſtranger 
may take advantage, under 13 Eliz. c. 20. (5). | 


REFEREN CE TO THE MASTER. 


To take an account of rent due, principal and intereſt. on 
mortgage; it cannot be referred to aſcertain damage to a 
pariſh by a baſtard child (c). When all diſputes are referred, 


the term ſhould be “ of all matters in difference between 


parties ;” when only of the particular cauſe, ce of all matters 
in Arens in this cauſe” (4). 


REMITTITUR 


In treſpaſs againſt ſeveral, judgment may be melioribus dams 
215, with a Remittitur as to the other (e). 


REQUEST 


To pay money before due, laid in the declaration, not ma- 
terial „ | 


RESILIDUUM. 


Where there are two executors who have unequal legacies, 


| gy thall have the Reſidue undiſpoſed of (E). 


RETRAXIT. 
The + difference between that and a nolle froſequi (G0 


RECORDS 
Always preſumed to be as they have been found, and no 
parole evidence to be received (:). A Bill of Middleſex, 
filed of the wrong term, may be amended ; the principal point 
is ſamething to amend by (4). | 


(9 Wilſon, 16. (00 2 Term 549, (e) Wilſon 75, 50, 6. A9 3 Term 
(e) Wilſon zo. (7) Id. 350 9 285. (5 Id. go, (i) Black. 


. (4) 1 Term 76 2. 


Q 2 „ RELATION. 
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RELATION. 


To fave the ſtatute of limitations, the time of ſuing out a 
latitat may be averred (a). The judgment in a common re- 
covery, | is not to relate to the firſt day of term, if that be 
previous to the return of the writ of entry (5). In trover, 
the time of ſuing out the writ may be ſhewn to avoid the 
Relation to the firſt day of term (c). In the caſe of bank- 
ruptcy, lying in priſon two months, relates to the day of-ar- 
reſt; and therefore the aſſignees may recover the money 
ariſing from the ſale of his effects, pending his impriſſement, 
if the purchaſer have notice 4). 


RECEIVING STOLEN GOODS, 
| Belonging to a veſſel in the Thames, is felony, by 2 Geo. 
III. c. 28. (e). In an indiftment againſt the receiver, it is 
not neceſſary to ſtate the non-convittion of the principal; that 
is matter of defence to be ſhewn by defendant /). 


RESTITUTION. 


Ihe power of the crown, as to pardon, will not affect legal 
rights veſted in third perſons (g). When goods pawned. | 
though obtained by fraud, the pawnee may obtain trover 
againſt the party from whom they were obtained, and who 
happen to obtain poſſeſſion on the errands of the offender 
. | 15 
Þ REMOVAL 
The huſband who has actually ſerved in the militia, may 
be removed to his pariſh, before he becomes chargeable; with 
an exception as to thoſe exerciſing trades, protected by 26 
Geo. III. c. 107. ſ. 13 1. but thoſe who are privileged morando, 
are fo eundo (1). If the Juſtices take the examination of 4 
Pauper, touching his ſettlement, but do not remove him, and 
the pauper afterwards die, or become inſane, It is a a queſtion, 
whether the juſtices can remove his family (H. * 


0 Black. 217. ( 14. 222. (0) 1d. 320. ( 2 Tem 145. GI. 
JJõ ͤ Term $3, (2 2 Term 569. | (5) 5 Term 175. 0) WET! 


(4) Ib, 70. 
” RESIGNATION 


1 
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RESIGNATION BOND. 


Condition to reſide, and to relign 1 to the patron” 8 ſon to be 
preſented, and to keep the living in repair, is bad (4). 


REVENUE OFFICER. 


If he take money for a falſe ſeizure, an action will be 
againſt him, without a month's notice required, by 33 Geo. 
III. c. 70. ſ. 30. (5). The proſecution for aſſaulting him 
in the execution of his office, may, under 9 Geo. III. c. 35. 
ſ. 26. be tried in any county; and, therefore, if a common 
aſſault alone be laid in one, and tried in another, the judg- 
ment will be arreſted (c). After the repeal of an act, im- 
poſing certain duties, he will not be reſponſible for the money, 
if he has regularly accounted to his ſuperior in ſuch an action 
the month's notice will be neceſſary (d). 


REMOVAL OF BUILDINGS. 


Things fixed to the freehold, at the expence of the tenant, 
are removeable ; but neceſſary to its enjoyment, go to the 
heir (e). 8 

| RECITAL. 

The words “ aforeſaid,” and“ tenor,” bind to an exact 
Recital; but the words “ in manner and form following,” 
* not ( J). 
RICHMOND PARK. 


Foce through Richmond and Faſt Sheen one ( 89. 


RIOT. 


"The aſſembly muſt conſiſt of three, at the feat; and on the 

acquittal of all but two, there can be no judgment (4). The 
encouraging and abetting in pulling down dwelling-houſes, 
was a miſdemeanor at the commen Jaw, and made felony, 
by 1 Geo. I. ſtat. 2, c. 5. The principals are guilty of a 
capital felony; and aiders and abettors, are declared princi- 
pals in the ſecond degree, and are ouſted of clergy (. 1). For 


(% 4 Term 359- (3) Tb. 485. (e) Ib. 490. (4) Ib. 553. (e) Hen, 
Black. 239. (/) Doug. 93, 84. ( g ) Burr. 908. (5) Id. . (5) Id. e 
the 
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the demolition of doors and windows. and the . of 
goods, under the ſame ſtatute, the hundred are anſwerable 
(a). The proſecution muſt be within the year (5). Sed quere as 


co an action, to ſupport which, it is not neceffary to prove 


twelve rioters aſſembled; a truſtee may ſupport it (c). An 
order to levy, and pay the money to a banker, ſubject to the 
order of juſtices, is bad; the order for levy ought to be on 
the inhabitants of the towns, pariſhes, villages and hamlets, 
purfuant to 27 Elizabeth; and not on the inhabitants of the 
diſtriets and pariſhes within the hundred LL 


| RIVER. 
The public are not intitled. at common law, to tow on the 
banks gy antient navigable Rivers 0. | 


| ROLLS. 


| Leaſes by the maſter, under 12 Charles U. may be in truſt 
for himſelf; but he is reſtrained from making any new, or 
concurrent leaſes, until within the laſt ſeven years; yet he is 
not conſined to influx of time, and ſurrenders are included, 
ſo that the reverſion i is not charged for more than 21 years. . 


RULES 


| May be diſpenſed with, for the ſake of juſtice (7). Giving 
ſpecific relief will bar actions for the ſame cauſe, unleſs there 
are diſtinct remedies (g). A fide bar rule, without diſcloſing 
the whole of the caſe, will be diſcharged (4). When teſted 
of a —_— term, and iſſued in a vacation, they are ir- 
regular (i). An eſcape from the Rules of a priſon, without 
the markhal's knowledge, is not voluntary (E). In criminal 
caſes, after a verdict, the affidavit of the defendant ſhall be 
firſt read; and after reading the proſecutor's, the defendant's _ 
_ counſel will be firſt heard; but on judgment by default, this 
Rule is totally reverſed ; and if there are no affidavits, 'the 
n s counſel ſhall be firſt heard (/). Bail may render 


(4) Cowp. 485, Doug. 675. (3) 14. 674. (0 5 Term 14. (4) 1b 
341. (e) 3 Term 254. (Ff) Burr. 1996. 2 Comp. ws, (5) Wilſon 36 
E \ Term. 552, (#) 2 Term 126, (/) Ib, 6 683. 


| before 


267. (4) 1b. 388. (1) Will 154. (=) Black. 114. ur. 853. 
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bak the return of the Rule on the ſheriff, to bring i in as 
defendant, before they have juſtified, giving notice to the 
Nen Samer (a). | 


SACRAMENT, 


By 13 Cha. II. ſtat. 2. c. 1. none are eligible to a corpo- 
rate office without this teſt, and the proof lies on the perſon 


taking it; ſince by 5 Geo. I. c. 6. ſ. 3. the election is merely 


voidable on removal, or proſecution, within fox hr (6). 


SCIRE FACIAS 


On a judgment in damages in the Common Pleas, the writ 
muſt be to ſhew cauſe why execution ſhould not iſſue for the 
debt (c). It is a perſonal action, and therefore bail in error 
will be required (4). Pleading the death of the principal, 
before the Scire Facias, is bad (e). The bankruptey of the 
defendant, after interlocutory judgment, is no abatement; 
the aſſignees may proceed by this writ (F). On this proceſs, 
no damages are recoverable (g). On the death of a de- 


fendant, ſubſequent to a writ of inquiry of damages, the writ 
muſt be againſt the executors, to ſhew cauſe why they ſhould 


not be adjudged to the plaintiff (4). To revive a judgment on 
a bond, previous to 17 Geo. III. c. 26. is an action within 


the ſecond ſection of that ſtatute (7). To revive a former 


judgment, is ſo far a continuance, that if the plaintiff's teſ- 


tator had undertaken not to bring a writ of error, the execu- 
tors would be bound on a Scire Facias (). Declarations on 
writs, returnable the laſt return, may be intitled of the ſame 


term generally (/). An execution cannot iſſue on a Scire 
Facias, to revive an old jud gment, n the return or affidavit 
of notice (m). 8 > | 


5 SC OTLAND. 3 
Since the union, ſtatutes not intending to affect that king- 


dom, have uſually mentioned it in the proviſo (z). A whole- 


(s) 5 Term 368. (5) Burr. 1014. (e) Wilſon 98. (4) Black 1227. ( 
Wilſon 61. (J) Id. 372. (g) Burr. 1791. (6) Wilſon 243. (5) 1 Term 
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ſale dealer there, is not bound by the 9 & 10 W. III. c. 37. 


and the union, to take out any licence to trade here (a). 


Scotch creditors cannot prove under a bankruptcy, without 
waiving a priority under their laws (4). The ſtatute of limi- 


| . ee extends to plaintiff reſident there (c). 


SCAN DAL AND IMPERTINEN CE. 


A declaration at the ſuit of a ſurgeon, for curing the foul 


diſeaſe, ought to be referred (4 (d). 


| SETTLEMENT OF THE POOR, 
May be acquired, 1. 25 Apprenticeſhip. 2. by Birth. 3. by 


, Centificate. 4. by Eftate. 5. by Hiring and Service. 6. by 
Marriage. 7. by Office. 8. by "wn 9. by Rating. 10. 


2 taking a Tenement. 


1. By Apprenticeſuif. 1 an aſſi ignment of the Appren⸗ 
tice, the ſettlement is in the laſt pariſh (e). To a certificated 


_ perſon affi igned, will gain none in the ſame pariſh (F). If the 


Apprentice is to provide himſelf with neceſſaries, no additional 
duty is payable by the maſter, under 8 Ann, c. 9. ſ. 45. (g). 
The conſideration paid by a pariſh officer, for a poor Appren- 


5 tice, is not liable to the duty (3) It only attaches on things 


eontracted for to the maſter, and not to neceſſaries found by 


the friends (). An agreement to cancel the indenture of an 


Apprenticeſhip, will ground a ſettlement, under a hiring and 
fervice ; but while that is ſubſiſting, the latter ſettlement can- 
not be acquired; and the conſent of an infant Apprentice, 


to ſuch cancelling, is not valid: (&). When bound by the 


officer, with conſent of juſtices, to a different pariſh, and all 
ſign. the indenture, except the Apprentice, forty. days reſi- 
dence in the maſter's pariſh, will gain a ſettlement (2). When 
ſigned by juſtices ſeparately, it is void (n). Alſo if the in- 


dͥeenture be not ſtamped 070. The ſervice, during ſuch time, 


(a) Burr. 1317. (6) Doug. 162. (e) Wilſon 286. (4) Id. 20. (e) 18. 
96. (/) 4 Tetm 371. (e) 3 Term 515, (5) 4 Term 196. (1) Ib. 732. 
(4) 1 Term 139, Ib. 281, 

% Ib. 353, 4 Term 769. 


urr, 300. (0) 2 Term 726. (u) 3 Term 00 
| | under 
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under an indenture to an infant, is ſufficient (a). On the death 


of the maſter, ſuch ſervice with another, with the conſent of 
the perſonal repreſentative, is conſidered as a continuance of 
the Apprenticeſhip, and a ſettlement is gained (5). The fer- 
vice with another maſter, without the conſent of the firſt, will 
not acquire a ſettlement (c). But the latter part of the ſervice 


of an Apprentice, may be joined to the former, in the com- 


putation of time, notwithſtanding any intervening ſervice (d). 
The ſervice during ſeven years, without indenture, will ac- 
quire no ſettlement, either as an Apprentice, or yearly ſer- 


vant (e). If he live with his maſter, forty days in one pariſh; 
and the ſame time in another, and return to the former, in 


which he ſerves only one day, the ſettlement will be in the 


laſt place (/). No ſettlement can be gained, under 12 Ann, 
ſtat. 1. c. 18. by an Apprentice to an uncertificated maſter, 


at the time of binding (g). 


2. By Birth, In a certificated pariſh, and under a certifi- | 


cate to a man and wife, although during the life of a former 
huſband, yet if it appear in an order of baſtardy, that the 
Birth was during the co-habitation of the pauper, -and the 


ſuppoſed wife, it is fufficient evidence of baſtardy, and will . 


ſettle the child where born (). 
3. By Certificate, Only concludes the certifying pariſh, and is 
frima facie evidence as to others (i). The Certificate will in- 


clude the family, that is the man, wife, and children, but 


not grand- children (K). It is a queſtion, whether the Certi- 
ficate is abandoned by the return of the head of the family, 
to the certifying pariſh (7). The ſignatures of two Juſtices, in 


the margin of the Certificate, is ſufficient to eſtabliſh its va- 


lidity, although above thirty years old; and in which, there 
is no Certificate of the affidavit of one of the ſubſcribing 
witneſſes, purſuant to 3 Geo. II. c. 29. (n). A ſecond Cer- 


tificate will diſcharge the former (n). The proof of diſcharge | 
will lie on the pariſh, and nothing is preſumed (o). It i is not 


() 4 Term 196. (5) Doug. 76. (e) Burr. 307, 3 Term FRY (4). r 
Term 281. (+) Tem 15 3. (F) Ib. 188. (g) Burr. 752. (2) 4 Term 
251. (5) Ib. 5. (4) 5 0 IÞ, 801. () 2 Term 466. (a) 1 

7 erm os "0 IÞ. — ON 
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_ diſcharged by temporary abſence (2). The ſon of a certifi- 
' cated perſon, becoming independent of his father, ſhall not 
follow the father's laſt ſcttlement, acquired by purchaſe, the 
ſettlement of the ſon being in the certifying. pariſh (5). A 
certificated man will acquire a ſettlement, by forty days reſi- 
dence, on his own eſtate (c). The Certificate granted from 
one pariſh, pending a reſidence on his own eſtate in another, 
will be diſcharged by a ſubſequent reſidence on ſuch eſtate (4). 
An infant of a certificated perſon, ſerving a year in a place, 
extra parochial, under a yearly hiring, and during infancy, 
returning to the certificated pariſh, was hired and ſerved a 
year; as in the extra parochial place, he could not acquire a 
{ettlement, and by the 8 & 9 W. III. c. 30. he was ſtill under 
the protection of ſuch Certificate, notwithſtanding ſuch hiring 
and ſervice, in the certificated pariſh, he gained no ſettlement 
there(e). The Certificate is an indemnity for the paupers 
reſidence Y. And by ſuch ſtatute the pauper is not remov- 
able, nor any of his family, until they become a burthen; 
the promiſe to receive the pauper, when required, muſt be 
28 a legal requiſition, and if otherwiſe intended, is void by the 
ſtatute ( g). But a cnild born after the father's return to, and 
in the certifying pariſh, the hiring and ſervice in the pariſh to 
which the Certificate was given, will acquire a ſettlement 
there; in this caſe, the parith certified, gave no faith to the 
pauper, of whom they never heard, until he came there, as 
in a ſtate of emancipation (). A certificated pauper MW 
the duty of a ſchool-maſter, will gain no ſettlement (i). 
adjudication of ſeſſions, confirmed an order of removal, — 
it appearing, that the Certificate was not ſigned by a majority 
of the church-wardens and overſeers, the order was quaſned 
4). The pauper is removable, if in the office of tything-man 
| he become chargeable (2). A ſettlement may be gained by 
an apprentice, although the Ceritficate be not delivered to the 
parith officers (n). The children named in a Certificate, are 


(a) 1 Term 438. (65) Wilſon 183. (c) 1 Term 450. (4) 3 Tem 251. 
(e) 4 Term 199. (7) Term 356, (g) 3 Term 44. (5) Doug. 402. 
3) Wilſon 87. (6) 1 Term 775. (1) Wilſon 81. (m)s Term 154. 

| | ; "Jn 
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protected by it, r their ſubſequent marriage. 
and ſeparation from the father, the Certificate thirty years old, 
proves itſelf (a). It will protect the wife after a ſubſequent 


marriage, but not her apprentice in the certificated parith (6). 


After the family have once abandoned the pariſh, the Certifi- 
cate is gone, notwithſtanding their return after an interval of 
two years (c). Any of the children marrying, and living in 
their own houſes, may acquire ſettlement ; but the ſeparate 
reſidence in a ſtate of ſervitude, will not break the family con- 
nettion (4). 5 
4. By Epate. Taking the grant of a copyhold, with 15. 
fine, 1s. heriot, and 1s. rent, is a purchaſe within- the 9 Geo. 
I. c. 7. ſ. 5. and will not avoid the Certificate, to diſcharge 
which, the proof is on the certifying pariſh (e). None are 
removable from their own E ſtates, and living irremovable for 
forty days thereon, will gain a ſettlement, under 13 & 14 
Cha. II. but it muſt be remembered, that ſince the 9 & 10 
W. III. c. 11. as to the mode of acquiring ſettlements by 
certificated perſons, by renting a tenement of ten pounds fer 
annum, or ſerving an annual office, and that by 9 Geo. I. c. 7. 
none can be gained by purchaſe, under the value of thirty 
pounds, ſtill pending a certificate, it is preſumed that a ſet- 
tlement may be acquired by a voluntary grant (f). The real 


1 conſideration of which, may be ſhewn by parol evidence 2). 


A mortgagor, as ſuch, cannot gain it after an ejectment, but 
the mortgagee in poſſeſſion will (4). An Eſtate in remainder, 
with right of occupancy only, will not gain it (i). An equit- 
able Eſtate is ſufficient, and therefore the right is in the huſ- 
band, by a reſidence jure uxoris (H. But claimants in right of 
repreſentation, as the next of kin, or of dower, even with a 
reſidence, without letters of adminiſtration or the en 
of dower, will not acquire a ſettlement (J). 
5. By Hiring and Service. The conſtruction is liberal as to the 
Service, ſtriet as to the Hiring (m). Under the 3 & 4 W. & M. c. 11. 


(a) 5 Term 258. ()) Ib. 266. (e) Ib. 258. (4) Ib. 583. (% 1 Term 
241. J) 1 Term 249. (2 3 Term 474. (5) 2 Term 971, Doug. 610. 
(i) 4 Term 177. e 117, Doug. 738. VE Ib, 609, be) Burr. | 
497» 366, 990» 1448, | 
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Hiring for a year 1s not material, but a Serwide for that time is 


effential, under 8 & 9 W. III. c. 30. ſ. 4. both Hiring and Ser- 
vice, are not required under the ſame contract, yet the con- 
nection once broken, is fatal (a). A removal from the Service, 
on account of illneſs, is no diſcontinuance (5). From, and 
to a cuſtomary time, is ſufficient (c). After a courſe of ſer- 


vice, any agreement to ſtay out the year, without any mention 


ef wages, is ſufficient (4). If the contract be for leſs than a 


year, it is fatal (e). The fervice may be. compleat by rela- 


tion back, and by a ſubſequent acceptance of the Hiring ge- 
nerally (7). But there can be no conſtructive Service, over 


which the maſter has not compleat controul for one year (Sg). 
An abſence from the Service, is not purged by a return; but 


an agreement for holidays is merely diſpenſation by the maſ- 
ter, and provided there be no houa fide exception of part of 
the time, is no objection (4). The ſervant refuſing. to return, 
after being turned out by-the maſter, will not acquire a ſettle- 
ment (i). Abſence from the Service, upon any reaſonable 
ground, may be diſpenſed with, and will not affect the ſettle- 
ment; and although there be an agreement to ſeparate, and 
wages paid, and even a diſcharge given, yet an immediate 
offer by the ſervant to continue, the contract remains (&). 
The ſame law prevails on the maſter's bankruptcy, a few 
days before the end of the year, although the wages are paid, 
the relation between maſter and ſervant ſtill ſubſiſts( / * If 


the Service be for a year, although under different Hirings, 


even with an interruption, or a continuance of the ſame Ser- 
vice, under an agreement to increaſe the wages, the ſettle- 


ment is gained; but if the Hiring on the face of it, be for 


leſs than a year, it is fatal; otherwiſe, although the Service 
be for leſs than a year, it may be compleat by uſage (m).  $ 


: ſettlement cannot. be defeated: by the maſter's fraudulent diſ- 
charge (u). The Hiring of a militia- man for a year, with an 


agreement for his — for one month on duty, and in lieu 


(a) Burr. 593, 790, 910. (3) Ib. 945. (= I Term 490. (d) 3 Term 76, 
(% Ib. 250. (/) 1 Term 778. (2) 4 Term 449, 219. (5) 1 Term 104, 
3. Term 376. (1) Ib. 754. 05 4 Term 100, 257, 2 Term 624. (J) Ib. 
628, Doug. 297. (m) Id. 423, 1 Term 694. 00 2 Term 626. FT 
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I 


to ſerve a month over the year, is a good Hiring for the year 
(a). After an order of removal, againſt which, there is no 
appeal; the ſettlement can only be acquired by a ſubſequent | 
act (5) It will not be defeated by a ſubſeguent marriage of 
the ſervant (c). An agreement for piece-work by the year, 
with an implied cuſtomary liberty of abſence, the Service 
under it will be ſuffictent (4). The ſettlement of the ſervant 


will follow the maſter's removal, and be in the laſt pariſh, 


though for leſs than a year, under a continuance for the ſame 
_ Hiring (e). Where, the Service be in different pariſhes, for 
time when added, together amount to forty days in each, the 
ſettlement will be where the party /aft ſlept (7). An agree- 
ment between the father and daughter, that ſhe ſhould live as 
his ſervant, for board and lodging, is a ſufficient Hiring (g). 
A reſervation of weekly wages, will not controul the general 
Hiring for a year (4). If the Hiring be only to work a li- 
mitted time, in each day, is inſufficient (1). A Service under 
different Hirings, for one year, will be ſufficient, though for 
leſs than forty days under the yearly Hiring (&). Clubing with 
another for a year, being a contract for Service, in order to 
learn a trade, and agreeing to do any work, is ſufficient (J). 
So under a Hiring to ſerve by the week, with a month's no- 
tice, a general Service for a year will be ſufficient ; the conti- , 
nuance of relation, between maſter and ſervant, for an inde- 
finite time, and not to end, at the election of either party, 
without notice, will be conſtrued. a. general Hiring for a year 
(m). And will be preſumed on a Service for that time (uv). If 
part of the Service, be under a retroſpeCtive Hiring, by which 
no ſettlement can be gained, and ſuch Service is continued, 
the Hiring for a ſecond year may be preſumed (s). A'wi- 
dower, with a ſon (the latter having gained no ſettlement) 
cannot acquire any, by a Hiring or Service; becauſe by 


3 W. & M. c. 11. f. 7. unmarried perſons, without children, 


can only gain a ſettlement ; the conſtruction of 'which ſtatute 


(a) Doug. 376. (65) 2 Term 598. (e) 3 Term 385, (d) Doug. 319. (-) 
1d. 296. (J) Id. 634, 5 Term 387. (g) 2 Term 37. (3) Ib. 483. ( 
F Term 21. (4) Ib. 98. (/) 1d, 193: (i) Ib. 207, 506.  (#) Ib. 2275 

447. 2 60s. „ 43% 
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is, that if the children acquire ſettlements of their own, in- 
dependent of the father, he can gain one, by Hiring and Ser- 
vice (a). A deprivation of reaſon; in the ſervant who is 
taken home before the end of the year, unleſs the relation 
between maſter and ſervant is diſcontinued, will not defeat the 
ſettlement (5). A marriage during the Service, and varying 
the agreement for the Service, is material; eircumſtances 
will diſſolve the firſt contract, ſo that for want of a regular 
Service, under a Hiring, as an un-married perſon, no ſettle- 
. can be gained (c). 

6. By Marriage. If celebrated in a chapel, ſince the 26 
- Geo. IL unleſs cured by 21 Geo. III. c. 53. is void (42). 
' Baſtards are within the meaning of the firſt, requiring the 
conſent of parents or guardians, if the marriage is not by 
banns (e). The huſband may communicate a ſettlement to 
ber, derived from her purchaſe of an eſtate, under the value 
of thirty pounds, although under the letter of the 9 Geo. I. 
ſhe;had gained none by it F J. The Marriage i is not invali- 
dated, although the entry of it by banns is not ſigned, pur- 
ſuant to the firſt mentioned act (g). The 3 & 4 W. & M. 
c. 11. ſ. 7. which reſtrains married ſervants, at the time of 
the hiring, from gaining a ſettlement, will not extend to an 
apprentice (4). The children of a pauper, under a void 
Marriage, gain no ſettlement (7). Although Iikely to become 
chargeable, the wife is not removable from the huſband's eſtate 
{#).' Her removal is Erima facie evidence of her ſettlement where 
| the is removed (T). 

7. By Office, A ſexton ſerving in diſtin pariſhes, the ſet⸗ 
flement will follow the reſidence, and not the church (7). 
Cuſtom may give it, in reſpe& to certain Offices, ſuch as 
tything-man, &. for the whole, or part of the year (2). 
And although certificated, the perſon will gain the ſettlement - 
(0). Which is not — by ſerving the Office of conftable as 
ſubſtitute (). | 


(a 5 Term 479. - (8) Ib. 479. 1 Ib, 659, 672. (4 Doug. 634. 
() Term 96. (7) Black. 598. () Burr. 1317. (5) Id. 548. (i) Id. 
398. (4) Id. 5 3. (0) Doug. 45 (m) 3 Term is, (* Term 807. (0%) Burr. 
$04. ( Id. 1458. | 5 By | 
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8. By Purchaſe Of an eſtate for more than thirty 
E paying leſs, ſubject to a mortgage, will not gain a 
ſettlement, under 9 Geo. I. c. 7. (a). If bona fide, though 

under that value, yet if rated and paid, the party will gain a 
| ſettlement, beyond the time of inhabitancy, the ſtatute being 
merely levelled againſt fraudulent purchaſes; and although 
during the reſidence, the pauper is protected from removal, 
neither is the proper ſettlement extinguiſhed, nor ws gained 
by it, for his children (6). 

9. By Rates. Payment is f ufficient, Ae the name of 
the party paying, and ſum are mentioned in the Rates to 
gain a ſettlement (c). The like extends to payment of the 
land tax (4). And even without the name of the party 
paying in the book of Rates, if ſuch payment be with the 
knowledge of the overſeer (e). A fraudulent poſſeſſion, ob- 
tained by an inſolvent, will not gain a ſettlement (7). The 
reimburſement of the land tax to the landlord, will rot gain 

it; rating the houſe is frima facie, ſo of the occupier, but 
not concluſive (g). Upon a good Rate, conſtructive payment 
is ſufficient (4). The fact of payment, whether by landlord, 
or tenant, where they both appear on the Rate, —_ be 

ſtated by the juſtices, or the caſe will be ſent back (i). 

10. By taking a Tenement of 10. fer Aunum, under 13 1 14 
Cha. II. c. 12. is ſufficient, without regard to the leſſor's 
title (4). The tenancy muſt ſubſiſt for forty days, part in right 


of a huſband, the remainder in right ef the wife, will not 


do (7). Taking hay-graſs, and after- math of that value, is 
within the ſtatute (n). If the pauper return to the ſame tene- 
ment, after his removal, he will on a reſidence there for forty 
days, acquire a ſettlement, without any new contract; and 
although there is no appeal, againſt the order of removal, 
- which does not diſſolve the contract, ſuch order of RO 

is a prohibition, only againſt a return, in a ſtate of v | 
UW). A covenant for repairs and ſervices, will be equiralen 


(= 2 Term 12. 0 Burr, 370, 1452. (e) Dong. 599 90 48. 24. 
Burr. 247, 623. (e) Dar. þ 543. J) 1d. 608. (g) l () Ip. 
550. (i) 5 Term 240, 3 Term 505. (4)-1 Term 358. () 5 Term 663 
4); = Term 45, 4 Term mT (:) 2 Term 709. 
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the ſame time (n). 


1 2400 


to rent within the ſtatute (a). Renting a fiſhery if the foi! 
paſs, is a tenement within the ſtatute (5). A fraudulent 


renting, will gain no ſettlement (c). Marrying the executrix, 


and a reſidence during forty days, is ſufficient, though ſhe 
never proved the will (d). The reſidence muſt be where part 
of the premiſes lie (e). Value, is a queſtion for the ſeſſions 
H.  Inhabitancy by reaſon of MOT will not gain a ſettle- 


ment (). 


SETTLEMENT AFTER MARRIAGE. | 


A fubſequent mortgage, with notice thereof, will prevail 
againſt it, under 27 Eliz. c. 4. (4). Under an at&t of par- 
liament for a Settlement, a remote reverſion in fee, will paſs 


by general words (1). Of the goods of the wife, before mar- 


riage bona fide, will protect them againſt the creditors of the 
hufband at the time (). 


8 SECRETARx OF ST ATE 
| Muſt not iſſue — warrants (1). ; 


11 SECURITY. | 
A mortgagee may forecloſe, and 3 on the bond at 


1 SEISIN _ | | 
15 the mere thine, —.— occupation or entry; but is 


not ſufficlent to charge with the rent reſerved (2). On the 


N b eee 


| half wood (8)... 


i 411109 95: ("SENTENCE 


wit be rep ü till the expitation of the time limitted for 
a gu tam aftion (+). After it is pronunced no motion is al- 
lowed in arreſt of Jud gment (q). The puniſhment for fore- 


(a) 1 Term 1375 598. (5) Ib. 358. (c) Ib. 261. WE, Term 258. | 


% Term 48. (J) 4 Term 473. () Burr. 144). (5) Cowp, 278. (5) 


Id. 360. (i) 1d. 432. (0 Burr: 1741. (m) Doug. 401, @) Burr. 123. 
2 527. n. ( 1d, 1902. 
ſtalling, 


# 
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ſtalling, contrary to 5 Geo. I. c. 27 C. 1. is, for the firſt 
offence, a fine not exceeding 100L. and impriſonment for 
three months; for the ſecond, the fine is diſcretionary, and 
impriſonment twelve months ; for enticing artificers abroad, 


. contrary to the 23 Geo. II. c. 13. the firſt offence is 500. 


for each artificer, and impriſonment for twelve calendar 
months (4). The ſentence of impriſonment may be to com- 
mence in futuro (5). For a reſcue is diſcretionary (c). 


SERVICE OF PROCESS 

May be on the return day, and after the riſing of the court 

. 
SESSIONS. 


Their juriſdiction extends to a conſpiracy (e). Are to be 
held quarterly, or oftner, by 2 Hen. V. c. 4. (/). An 
action is not precluded by an appeal (g). A bill for 
buſineſs done there by an attorney, may be taxed (4). On 
mere formal objections. a re- ſtatement of a Seſſions caſe, is 
never required (7). The queſtion of a vill adjudged by re- 
putation, as a ſubſtantive fact, is thereby decided (c). The 
ſtatement of a fact is concluſive (2). They may relieve on an 
overcharge in the poor rate, and amend it (n). The pariſhioners 
may appeal againſt the appointment of overſeers (x). The 
reſolutions of a committee of magiſtrates, acting under the 
order of an appoinment from the Seſſions when confirmed, 
become the acts of ſeſſions (s (s). | 


SETT OFF. 


Allowed by 2 Geo. II. c. 22. f. 13. made perpetual, by 
8 Geo. II. c. 24. ſ. 4 & 5. of mutual debts, though of a 
different nature, unleſs upon a bond, which muſt be pleaded, 
and the debt on either ſide ſhewn, and the judgment will be 
_ accordingly ; the right is equivalent to payment, and extends 


(a) Burr. 2026. (4) Id. 2577. (ce) Id. 2130. (4) Id Viz. (e) Black: 
368. (F) 1d: 105t. (g) Id. 926. (5) 4 Term 496. (i) 2 Term 41. (4). 
Ib. 207. (/) 4 Term 473. (a) 2 Term 623. (=) 3 Term 38. (e) 5 
Term 379. N 8 
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to debts payable in future, and at all events, but not os 
contingency (4). Before the 8 & 9 W. III. c. 11. ſ. 8. one 


breach only could be aſſigned, ſince which, any number may 


be; judgment is to remain as a ſecurity for future breaches, 

and 2 remedy by ſcire facias and ſuggeſtion, and on payment of 
the damages, execution ſhall be ſtayed antecedent to ſuch 
ſtatute; actual payment was no more than a Sett Off, but in 
caſe of failure, the plaintiff would have been intitled to 
judgment for the whole, though execution ſtayed on payment 
of the debt, the judgment remaining as a ſecurity (5). Debts 
_anifing ſubſequent to the bankruptcy, cannot be Sett Off in an 
action at the ſuit of the aſſignees (c). A broker, with a com- 
miſſion del credere, cannot Sett Off a loſs before the bankruptcy 
to an action by them, for premiums, under-written by the 
bankrupt, and for which he hath debited the broker; but ſuch 

lofs may be Sett Off under the general iſſue, for though the 
debt is not mutual, within the meaning of the above ſtatutes, 
yet by the 5 Geo. II. c. 30. relative to bankruptcy, the com- 
miſſioners are directed to ſtate mutual credit, or debts between 
the bankrupt, and any other perſon, previous to bankruptcy, 
and claim only the balance (4). To an action on the bond, 

the plea muſt ſhew the exact debt due on it, befare the Sett 
Off is allowed (e). In croſs actions, it is right for each to 


£ give notice, or plead a Sett Off; but in caſe a failure on 
either ſide, and a verdict for the whole debt be obtained, an 


application may be made to the court before final judgment, 
to compel a remittitur of the difference; for until the judg- 
ment is ſigned, the debt is not extinguiſhed (7). On a croſs 
recovery by one, againſt two defendants, one of whom has 
the verdict, the former will be permitted to Sett Off on an 
undertaking, to pay the adverſary's attorney's bill (g). The 
coſts may be Sett Off againſt each other (4). Unliquidated 
damages, are not within the ſtatutes (1). An undertaking 
to perform work within a limitted time, or to pay a ſtipulated 
ſum, during the time the work remains unfiniſhed, are pay- 


(a) Burr. 822, 925, 3 Term 455. CO Burr. 926. (c) Cowp. 133. (4) 
1 Term 112. e) 3 Term * J) Burr, 1231. (g) 4 Term 123. (5) 
Blask. 825, (i) Cowp. 5 . | | 
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ments in the nature of liquidated damages, not a penalty, and 
therefore may be Sett Off (a). Judgments i in different courts, 
may be Sett Off, ſo as to narrow the execution to the real 
balance (). The defendant may retain for ſervices, without 
either notice of or pleading a Sett Off (c). The notice may 
be given after a rule, to abide by a ſpecial plea (4). The 
Whole penalty cannot be pleaded as a Sett Off (e). After a 
priſoner is diſcharged gut of cuſtody, on an execution, the 
debt cannot afterwards be Sett Off (F). A plea, Rating that 
the plaintiff was debtor, at the time of pleading, is bad ; it 
ſhould be at the commencement of the action; that the de- 
fendant has brought an action for' the ſame ſum, which the 
plaintiff has paid into court, is no objection (g). No Sett Off 
is allowed to an avowry for rent (2). The debt due to a ſur- 
viving partner, may be Sett Off againſt his own debt ( 7). 


 SEWERS 
Extend only to navigable ſtreams, unleſs within two miles 
of London (+). The commiſſioners have juriſdiction over a 
Sewer communicating with a navigable ſtream, or with the 
fea above the point, where the tide ebbs and flows, if it be 
_ uſeful for navigation (1). | 


SHERIFF, 


When party, the writ muſt be directed to the coroner (1). 
Acting fairly, he will not be put to try a queſtion of bank- 
ruptcy; the court will not order goods to remain in his hands, 
upon a claim by a ſtranger, as a matter of courſe (). The 
payment of a fine, under 9 Geo. I. c. 9. to be excuſed from 
ſerving the office, does not extend but for one year, unleſs by 
ſpecial agreement ; an information for refuſing to ſerve will 
be granted under ſpecial circumſtances (o). Actions for in- 

juries, ariſing from the default of any of his officers, or their 
acts, touching his official duty, muſt be directed againſt 4im- 


(a) 2 Term 476. (4) Black. 869. 8 2134. (4) 1 Term (93. 
(e) Burr, 1025. J) i Term 557. (g) 3 Term 186. (4) 4 Term 123. () 
5 Term 493. (4) Black. 747. (/) 2 Term 358. (=) Black. 506, (=) 
1b, OP R 35 
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ſelf (a). The only method of enforcing a ſale of goods, 


ſeized under an execution, is by a writ of veuditioni exionas (C)) 
On a tender of good ſureties, in a bailable caſe, he is bound 
to accept them, at the peril of an action for his refuſal (c). 


A bail bond, taken after the return of the writ, is void ( 4). 


An agreement, by a third perſon, with the bailiff, to put in 


good bail, 1s void, by 23 Hen. VI. c. 10. the bond muſt be 
to the ſheriff; and the form is preſeribed by the ſtatute (e). 
He cannot take a bond for appearance at the ſeſſions ; it muſt 
be by a recognizance to the king (J). In actions upon the 
bailiff's ſecurity bond, the particular point ſhould be put in 
iſſue (g). The ſheriff is not anſwerable for arreſting a peer, 


certificated bankrupt, or a diſcharged inſolvent debtor, al 


though they are all privileged from arreſts (4). Treſiaſs will 
not lie againſt him for a ſeizure, ſubſequent to the bankruptcy, 
and before iſſuing out a commiſſion, notwithſtanding his ſale 
be againſt notice (5). He cannot appoint two deputy ſherifſs 
(H. Forextortion, his officers are anſwerable by attachment (J). 


And if the ſheriff, by his return, adopt the act of the officer, 


he is liable, in treble damages, to the party grieved ; for all 
civil purpoſes, the acts of his officers are his own (m). Before 


trial, the court will not ſtay proceedings againſt his officer, 
to recover a penalty, though a ſimilar action is pending againſt 


him; but after a verdict on the payment of one penalty, the 
court will interpoſe (2). A ſeizure under the laſt execution 
delivered, is for the reaſons beſore mentioned, a ſeizure un- 
der the firſt, and which muſt have the preference, unleſs it can 
be impeached for fraud (o). But a bill of ſale, under the 
ſecond execution, being an avowal of a ſeizure under it, 


will conclude the ſheriff, who in ſuch caſe will make himſelt 


Table to ſatisfy both executions (þ). It is ſuppoſed that he 


gan put his vendee of a term of years, by a ſale, under an 


execution, in the caſe of a vacant Poſſeſſion, peaceably ; but 


certainly not, where the execution is againſt the landlord, and 


15 (a) Coup 403. (3) 1d. 406, (e) Burr. 926. (4) Wilſon 223. (e) 1 

- Term 418. (F) 4 Term 505, (g) Burr. 1728. (5) Doug 646. (i) 1 
Term 475. (4) Wilſon 378. (J)) Burr. 927, (mY 2 Term 148. () Id. 
2. (e) 1 Term 729. (p) Ib. 731, . : 
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his tenant is in poſſeſſion [ « ) In debt againſt him, or the 
gaoler, for an eſcape, the preciſe ſum muſt be given in da- 
mages, ſed quere (6). On a riotous demolition of the gaol, he 


is anſwerable for an eſcape (c). Juſtifying under a writ of 


feeri facias in treſpaſs, at the ſuit of a ſtranger, the ſheriff 
muſt give in evidence an office copy of the judgment on which 
the execution was founded; the court declared this a hard 
caſe (d). Priſoners in execution, are not intitled to the twenty- 
four hours, before they are carried to priſon; the 32 Geo. II. 
© before-mentioned, relating only to meſne proceſs (e). One 
| ſhilling in the pound, on debts not exceeding one hundred 
pounds; and fix-pence in the pound for all above that ſum, 
is the poundage given, by 29 Eliz. c. 4. (f). The ſervice of 
the rule, for the return of a writ on an agent in town, is in- 
ſufficient (g). On a rule to bring in the body, bail mnſt 
 Juſigfy, to fave the Sheriff, although no exception be entered 
in the judges book (4), He is not compellable to rcturn a 
writ, unleſs called upon by rule, within ſix lunar months after 
the expiration of his office (i). The place of making the 
return is immaterial, provided it be duly filed (&). In an 
action againſt him for rent, in conſequence of a ſeizure and 
removal, under an execntion, the particulars of the demiſe 
need not be ſtated ; but if they are, they muſt be proved as 
laid in the declaration (/). No attachment will be - granted 
againſt him, for a refuſal to grant a replevin ; this is the 
ſubje& of an action (n). On the appointment of a ſpecial 
bailiff, named by the plaintiff, he cannot compel a return (1). 

The ſeizure of goods belonging to a ſtranger, is the ſubje& of 
an action of treſpaſs (o). An attachment will be granted 
againſt an attorney, for filling up his blank-warrants' without 
his authority (). Keeping the priſoner out of the priſon, 
until after the return of the writ on meſne proceſs, is no 
eſcape, if the jury find no damage; {and this will defend on the 

Fact of the Plaintiff having had an offfrortunity lo deliver his di- 


' (a) 3 Term 298. (3) 2 Term 126. (e) 4 Term 789. (4) Burr. 2633; 
(e) 4 Term 355. (J) Burr. 1981. (g) Doug. 40+ (4) Black. 1206, (1) 
Doug, 446, 2 Term 1. (4) Wilſon 328. (/) Doug. 640. () 2 Term 617, 
(») Black. 952. (s) Ow 42. (p) Wilſon 27. | EE 
= claraticn 
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3 to the 88 in tlie Sheriffs cu Moch, ali] * out of the 
common hriſon; and therefore the Sheriff Should alte - take care to 


Live the falaintiff notice where the frriſoner is) (a). Poundage 
Is due to him on the value of the ſeizure, bo Mis any 


compromiſe ; and if either party obtain a rule for the return of 
the writ, it will be diſcharged with coſts (5). The rule to bring 
in the body ſhould not be ſerved on the Sheriff, until the day 


aſter the expiration of the rule to return the writ ; and an at- 


tachment for diſobedience to ny ſuch rule, previouſly ſerved, 


a is regular e. 


SHIP. 


1 The captain s right of hypothecating, is in "RAN parts (4). 
A promiſe by him for the owners, on a capture, to pay wages 


to a ſailor becoming hoſtage, is binding on them (e). The 


delivery of the -grand bill of ſale, is equivalent to an actual 


delivery of the veſſel; and with this, a mortgagee may main- 
tain trover againſt the aſſignee, under a commiſſion of bank- 
ruptcy, ſubſequent to the mortgage, without any demand (J). 
An abſolute bill of ſale is void, without à correct recital of 


the certificate of the regiſtry of the Ship, under 26 Geo. III. 


c. 60. ſ. 17. (g). Trading to a French port, as an adopted 
Ship, makes a neutral Ship lawful prize, not barely having 
French produce on board (4). If the mariners be concerned 
in a robbery, the owner is not liable, heyond the value of 
the Ship and freight, under 7 Geo. II. c. 15. ſ. 1. (2). 


Where the veſſel is ſeized, under the Admiralty juriſdiction, 


on a bottomree charge, for repairs, no writ of execution, in 
the hands of the ſheriff, can attach it, although the decree 
in the Admiralty Court, for the ſale of the veſſel, be ſub- 

ſequent to the delivery of the writ to the ſheriff (4). For a 
ſeizure of a ſhip, under the navigation act, treſpaſs will 1 not 


lie, for by the ſeizure the an is diveſted (7). 


Os Term 37. (8) Ib. 470. ( Oe». tr 


Term 73. (F) Term 642. (g) 3 Term 406. (5) Black. 314. (1) 
Term 18. (#) 2 Term 649. (/) 5 Term 112. e Ae. 


SIGN. 
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SIGN- MANUAL, 
Of the king, is evidence of an indictment tel retaning 


from trenſportation (3). 


SILKS. 


_ The proſecution by a Cuſtom-houſe officer, for the pes 

under 26 Geo. II. c. 21. is not limitted to a month from the 
ſeizure, but extends to condemnation, uſing due diligence (5). 
By ſec. 8 ſpecial bail is given to pay the forfeitures, or ſur- 
render the principal; if the affidavit ſtate a cauſe of action 
againſt the defendant, it is ſufficient ( (c). 


SLANDER. 


Proof of words ſpoken © to,” will not ſuſtain an indict- 
ment, charging them to be words ſpoken © of ” a perſon (4). 
The charge of communicating the foul diforder, is not 
actionable (e). The Slander of title, muſt be founded in 

| malice; and to protect ourſelves, or to guard againſt a cheat 
upon another, is excuſable (F). To ſuſtain an action for a 
falſe character, it muſt be founded in malice, the juſtification 
may be implied (g). Charging a member of parliament with 


breaking his word, is not actionable (). Though all the 


actionable words, in one count, be not proved, if fome are, 
the plaintiff will be intitled to a verdict (i). A ſpecial da- 
mage, where the words in themſelves are not actionable, will 
carry full coſts ; whereas, although there be a ſpecial da- 
mage, if the words in themſelves be actionable, no more coſts 
than damages will be allowed on a verditt under 40s. (k). A 
verdict will — a doubtful conſtruction (2). 


SMC GGLING. 


By the exciſe laws, and 24 Geo. III. c, 47. the forfeiture 
of the veſſel follows the immediate act, ſo as to avoid meſne 
incumbrances; but the crown Is not intitled to the interme- 


(a) 2 Black. 797. (5) r 1358. (e) Id. 1569. (4) 4 Term 217. | 
(e )Y 2 Term 473. (/ Burr, 2425. (e) 1 Term 110. (5) Black, 750. (i ) 
Id. 790. (i) Black. 1069. (/) Cowp, 276* | 

| 4 
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claration to the firiſoner in the Sheriffs cuſtody, although out of . 
common firiſou ; and cherefore the Sheriff ſhould ro take care to 
give the filaintiff notice where the frriſoner is) (a). Poundage 
is due to him on the value of the ſeizure, (0. $1 gn any 
compromiſe ; and if either party obtain a rule for the return of 


the writ, it will be diſcharged with coſts (5). The rule to bring 


in the body ſhould not be ſerved on the Sheriff, until the day 


after the expiration of the rule to return the writ ; and an at- 


tachment for diſobedience to any ſuch _ previouſly ſerved, | 
is iirregulnr (c). 


SHIP. 


The captain's right of nypecherang⸗ is in foreign arts (d). 
A promiſe by him for the owners, on a capture, to pay wages 
to a ſailor becoming hoſtage, is binding on them e The 


delivery of the grand bill of fale, is equivalent to an actual 


delivery of the veſſel; and with this, a mortgagee may main- 
tain trover againſt the aſſignee, under a commiſſion of bank- 


ruptcy, ſubſequent to the mortgage, without any demand (7). 


An abſolute bill. of ſale is void, without a correct recital of 


| ” certificate of the regiſtry of the Ship, under 26 Geo. III. 


. 60. ſ. 17. (g). Trading to a French port, as an adopted 


Ship, makes a neutral Ship lawful prize, not barely having 


French produce on board (4). If the mariners be concerned 
in a robbery, the owner is not liable, heyond the value of ; 
the Ship and freight, under 7 Geo. II. c. 15. C. 1. (7). 
Where the veſſel is ſeized, under the Admiralty juriſdiction, 
on a bottomree charge, for repairs, no writ of execution, in 


- the hands of the ſheriff, can attach it, although the decree 


in the Admiralty Court, for the ſale of the veſſel, be ſub- 
ſequent to the delivery of the writ to the ſheriff (#). For a 


ſeizure of a ſhip, under the navigation act, treſpaſs will! not 


lie, for by the ſeizure the property” is diveſted (/). 


(a) 5 Term 37, (ö Ib. 470. (6) ä 


Term 73. (F) 2 Term 642. (g) 3 Term 406. (3) Black. 314. (% 


Term 18. (#) 2 Term 649. (7) 5 Term 112. 


SIGN- 
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SIGN- MANUAL, 
Of the king, is evidence of an indictment for returning 
from trenſpbriation (a). 


SILKS. 


The 1 by a Cuſtom-houſe officer, for the cats; 
under 26 Geo. II. c. 21. is not limitted to a month from the 
ſeizure, but extends to condemnation, uſing due diligence (5). 
By ſec. 8 ſpecial bail is given to pay the forfeitures, or ſur- 
render the principal; if the affidavit ſtate a cauſe of action 
againſt the defendant, it is ſufficient (c). 


SLANDER. 


Proof of words ſpoken © to,” will not ſaſtain an :ndict- 
ment, charging them to be words ſpoken © of ” a perſon (4). 
The charge of communicating the foul diſorder, is not 
actionable (e). The Slander of title, muſt be founded in 
malice; and to protect ourſelves, or to guard againſt a cheat 
upon another, is excuſable (F). To ſuſtain an action for a 
falſe character, it muſt be founded in malice, the juſtification 
may be implied (g). Charging a member of parliament with 
breaking his word, is not actionable (3). Though all the 
actionable words, in one count, be not proved, if ſome are, 


the plaintiff will be intitled to a verdi& (i). A ſpecial da- 


mage, where the words in themſelves are not actionable, will 
carry full coſts; whereas, although there be a ſpecial da- 
mage, if the words in themſelves be actionable, no more coſts 
than damages will be allowed on a verdict under 408. (c)). A 
verdict will ſuſtain a doubtful conſtruttion ( (2). : 


SMUGGLING, 


| By the exciſe laws, and 24 Geo. III. e. 47. the forfeiture 
of the veſſel follows the immediate act, ſo as to avoid meſne 
incumbrances; but the crown is not intitled to the interme- : 


(a) 2 Black. 797. (5) Burr. r (e) Id. 1569. (4) 4 Term 217. | 

(e) 2 Term 473. (V Burr. 2425. (t) 1 Term 110. (6) Ra. 7.50. (i) | 

1d, 790. 009 Black. 1069. () Cowp. 276+ 
7 | 3 diate 
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5 diate earnings, or the actual property in the veſſel hos, till 
ſeizure, which may be within three years after the offence ; 
but the attorney-general may file an information, at any time, 
during the ' exiſtence of the veſſel (a). No action will lie 
for the ſale of ſmuggled goods, nor for the purchaſe of thoſe _ 
abroad, for the purpoſe of Smuggling in this country, al- 
though the foreign vender was to run no riſque ; but where 

the ſeller is not concerned | in the fraud, he may recover (þ). 


SOLDIER. 


Cannot be taken out of the king's ſervice, but for a crime 
(c), Volunteers are not privileged (4). A ſerjeant of the 
guards, is within the privilege of arreſt, under twenty pounds 
(e). When ſurrendered by bail, he muſt be firſt committed 
to the marſhal, and immediately afterwards diſcharged (f) 
On a commitment for difobedience, to an order of baſtardy, 
| he is not intitled to be diſcharged, under the mutiny act (g). 
Whether ale-houſe keepers, without ſtables, are bound to 
provide for their horſes, is a queſtion ((I). Though the half. 
pay is a choſe in action, and therefore not aſſignable at law, 
yet the uſe of it is in equity; and no action will lie for money 
received (1). 25 


8 | SOLVIT POSF DIEM. 


It is 3 queſtion, whether it may be Plragied in the caſe of 
an annuity bond (&). 


SPIRITUAL COURT. - 


In an action for a malicious proſecution there, it muſt be 
| ſhewn that the ſuit is at an end (/). | 


STAMBS. 


The admiſſion of ſeveral, to the freedam of a —— 47 
entered upon one Stamp, is $ good only as to the firſt; this rule 


(0 1 Term 261. (5) 3 Term 454, 5 Term 599. (e) Burr. 339. (4) 1d. 
466. (e) Black. 29. (f) Burr. 340. (g) 2 Term 270, 5 Ter 156. 
0 96. (1) Black. 1137. (4) Doug. 502. (1) Id. 205, | 


will 
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will apply to an affidavit (a). If ſix-pence 4 is given with 
an apprentice, the indenture need not be ſtamped (5). An 
im- ſtamped agreement for the ſale of a ſhare of a lottery- 
ticket, previous to their depoſit with the commiſſioners, is 
within the penalty of 22 Geo, III. c. 47. ſ. 21. (a). Cloſe 
copies, in one gourt, may be given in evidence in another, 
with the common ſtamps (4). A contract relative to the 
ſale of goods, is exempted by 23 Geo. III. c. 58. ſ. 4. (e). 
An un- ſtamped leaſe, is no evidence (f). A letter of at- 
torney, made in England, to collect debts in Newfoundland, 
muſt be ſtamped, by 1 Ann, ſtat. 2. c. 22. f. 2. the penalty 1 is 
incurred by eraſing names, and dates, without new Stamps 
(Z). The diſcharge from penalties, on payment, at the given 


time, under 9 Geo. I. g, 37, f, 4. bars only future actions 


(4). Written letters, promiſing payment of the debt, need 
not be ſtamped, they are not under the 23 Geo. III. requiring 
| agreements to be ſtamped, but fall within the exemptions of 
25 Geo. III. c. 51, In favour of letters, between perſons 
carrying on trade (i). On the alteration of ſubſtantial parts 
of bills, or notes, the want of a freſh _ will vitiate the 
mſtrument (&). 


STOCK JOBBING. 


| The 7 Geo. II. c. 8. f. 5. will not invalidate a bond, for 
reimburſing a compounder of differences, the ſum he had paid 
for another jointly concerned with him (/). The bank is 
bound to a transfer, under the peril of an action; Stock giv- 
en by will, don't veſt immediately in the legatee, but in the 
perſonal repreſentative in truſt (n)“). It cannot be ſued for as 
money (u). | | CG 
STORES. 


Ihe captain has no lien on them for Stores and Proviſions, 
ſent in on his credit. (o). ; 


() Doug. 207. (5 Wilſon 129. (e) 1 Term 450. (4) Black. 288. 
(e) 3 Term 524. J) Burr. 1563. (g) Id. 2673. (5) Id. 2460. (i) 5 
Term 177. (4) Ib. 537. () Burr. 2069. () 9 507. (2) Black. 684. 
(s) 1 858 97. | 


' SUBPOENA. 


| Term. 17. 9 Ib. 599 () 2 Term 100. te) Ib. 366. 
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SUBPOCNA. 


An attorney is not compelled to obey one duces tecum, fa 
papers belonging to his client (a). 


SUMMONS. 
An appearance will ſupply the want of it (5 ). : 


SUNDAY 


Is ifs PET'S day (c). On this day the bail to the ſheriff 
cannot take the principal (d). On motions in arreſt of judg- 
ment it is not reckoned (e). | | . 


SUPERSEDEAS. 


The rule of being once and always ſuperſedable, . = 


only to the ſame cuſtody, under the ſame proceſs (f). And 


none is allowed for want of a declaration, till the end of the 


next term, to that in which the writ was returnable (g). A 
final judgment in Trinity Term, grounded on a verdict in 
Hilary Vacation, the execution in Michaelmas Term will be 


| gular (). 


SURETY. 
8 bankrupt, previous to a firſt default of payment 


by inſtallments, is within 7 Geo. I. c. 31. The credit is given 


to both him. and principal; and the certificate will bar the 
action on the bond (i). But where his payment for the prin- 


cipal is ſubſequent, though upon a previous liability to the 


bankruptcy, the certificate will not (+). If inftead of re- 
lying on an implied promiſe, he takes a counter bond, he 
cannot afterwards reſort to an aſſumpſit (/). Upon a defect 
in not regiſtering the memorial, a known Surety 1 is not liable to 


the —— the Oy 00 80 


(2) Burr. 2688. (3) Id. 1 (e) Id. 1596. (4) Black. 1273. (e) 
Burr. 2130. (J) 1 Term 591. (g) Black. 1242. () Wildes 297- 6) .4 


SHE 


5 
SURGEONS. Or 
'The knowledge of latin is a previqus qualification for an 
apprentice (a). Surgeons of London, incorporated with the 


barbers, by 32 Hen, VIII. c. 42. and ſeparated, * 18 Geo. 
II. c. 15. but the latter only diflolves the union (5). 


SURPLUSAGE, 


| _ an iſſue, it js helped after verdict (c). Unneceſſarily 
negativing | the JR in a ſtatute, rejected as Surplulage 
(d). | 

SURPRIZ E. 
The rector cannot withhold payment of an 8 to 
a a certificated curate, by an attack on the moral character, at 
the trial (e). If the action be to try a particular point, the 
| plaintiff cannot take a new ground by Surprize (J). 
SURRENDER 


May be founded on preſumption (g). Implied on the ac- 

ceptance of one of copyhold premiſes, will make no title till 
admiſſion; when executed by a witneſs, will remove the ob- 
jection of intereſt, although acceptance be refuſed by Sur- 
renderee (kt). Of a leaſe, for years, may be by note only, un- 
ſtamped (7 ). The title of copyhold relates to the Surrender, 
. all, but the lord (). | 


TENANT IN COMMON. 


| The profits are received jointly, and the poſſeſſion of one, 
is poſſeſſion of the other (2). A deviſe equally, to more than 


* 


two, is a Tenancy in Common (n). Tenants in antient de- 
meſne, are exempt from ſerving on zander in the courts of 


common law (). 


TENANTS FROM YEAR TO YEAR. 


| When liable for uſe and occupation after eviction, before a 
| mortgage or grant, he js intitled to fix months notice to quit, 


(a) Burr. 896. (5) MN. 2133. (e) Wilſon 238. (% 1 Term 320. 00 

Cowp. 441. (J) Id. 807. (g) Burr. 1072. (5) Doug. 135. (i) Wilſon 

26. (i) x Term 600. (17) Cowp. 219. le) IN. 660, (") Doug. nas 
before 
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before the end of the year; he or his landlord may declare on 
a demiſe, as having been made for ſeveral years (3). | 


TENDER AND REFUSAL, _. 


Sometimes are conſidered as equivalent to payment ( 5). Of 
bank notes, are good, unleſs objected to at the time (c). To 
both, or either partner, in the caſe of Fo and ſeveral de- 


mand. is ſufficient (4 IS 
TENOR. | 
The word will bind the party to a literal recital (e). 


TIMBER. 
One piece is an exception in the general hi ghway ; ; but s not | 
in the general turnpike act, with regard to over-weight (/). 


| TIME 
Is LE differently i in different caſes, as by "FRI and 
| conſtruction of law, in temporal caſes, it is computed lunar; 
and a months time to plead, means a lunar month (g). When 
to be computed from an act done, the day of acting is com- 
puted (4). 

TITLE. 

" On the appointment of a curate till provided for, he can- 
not be removed without lawful cauſe; and when bona fide, 
preferred to another living, the obligation ceaſes ; but a rea- 
r is no eccleſiaſtical hr 2 v2 


N 
” When the day included (k). 


TOLL. 


1 alt through, the conſideration for it being againſt com- 
mon right, muſt be ſhewn (2). There is this diſtinction be - 


= (a) 1 Term 378, 380. 382, (6) Wilſon 117. (e) 3 Term 354. (4) 
Ib, 683. (e) Doug. 184.. (J) Burr. 2260. () Black. 450. (5) 3 Term 

683. (7) Doug. 137. (4) Burr. 1404, Cowp. 365. (J) Doug. 424. 
lad tween 
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tween that and a Toll traverſe; in the one, the conſideration 


muſt be laid, in the other it is implied (4). Aſſumpſit will 


lie for it (5). It muſt be grounded either on grant or pre- 
ſcription (c). If the right be eſtabliſhed, previous to legal 
memory, in the ſame hands, though ſevered ſince, the grant, 


will be preſumed (4). A claim in ſpecie, for goods ſold in 


a market, may be ſupported by the cuſtom (e). It is rateable 
to the poor (). The additional Toll for over- weight, muſt 
be according to the progreſſive proportions (g). An action 


will not lie on the writ de efendo quietum de theolonio, until the 
a (40. | 


| voii 


Theſe laws are liberally conſtrued in favour of diſſenters, | 
without prejudice to the kingdom (i). The ſeſſions are merely 


miniſterial as to the regiſtering of meeting-houſes. (H). 


TRADE. 


A journeyman is not liable to the penalty of 5 Elz c. 4. 


f. 31. but maſters unqualified, or employing unqualified men 


(2). A man may exerciſe every trade at which he has worked 
(u). Without any effectual proſecution, the exerciſing it for 


| ſeven years, is a ſufficient qualification for the future (2). A 
dyer has no lien on goods, beyond the price of dying (o). It 
is a queſtion whether trading with a public enemy be legal 
(4). On an apprenticeſhip the trade is not tranſmiſſible, but 


ends with the death of the maſter (). Acts of parliament. 
relative thereto, are always deemed public, unleſs they con- 


cern particular trades (7). 


TRAVERSE 


' Ought to conclude generally with a t unleſs there 
bea fall denial in ſubſtance of the plea, and then it ſhould 


* 


(a) Cowp. 48. (5) 1 Term 616. (e) Wilen tog. (4) 1 Term 660, . 


(% 4 Term 104. (F) Doug. 291. (g) Id. 365. (5) 4 Term 130. (5) 


Cowp, 388 (4) Black. 606, (/) Burr. 2450. (n) Wilſon 168, (3) Black 


233. (0) Id. 651, (p) 1 Term 84. (9) Ib. 2gg. (r) Ib. 125. 
I conclude 


ry — —— — —— nr nt rr 
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conclude to the country (2). Matters of right, reſulting frotit 
law, as on a queſtion of fimony, ſeizure, or the like (5). A 
cuſtom repugnant to one pleaded, muſt be traverſed in the 
replication ; but any matter inconſiſtent with it, may be re- 
plied without a Traverſe, becauſe of prolixity (r). A Traverſe 
is neceſſary, on a Juſtification, at any other place than that 

declared upon (4). Unleſs in the caſe of impounding cattle 
for damages feaſant (e). In the caſe of a juſtification, with à 
Tight of diſtreſs, both the right and diſtreſs muſt be traverſed 
H. A preſentment in a leet is removeable into the King's-* 


Bench, and therefore traverſable (g). In a replication of the 


plaintiff s freehold to a plea of /iberum tenementum, there need 
be no Traverſe (4). 


TRUSTEES AND TRUST. 

A deviſe in aid of perſonalty of land, will create a reſult- 
ing Truſt for the reſiduary deviſee, on payment of the charge. 
as to the ſurplus (). Remaining in poſſeſſion, on failure of 
heirs exfarte faterna, thoſe exfarte materua are excluded as 
tenant in poſſeſſion ; they bar the lord's claim, and prevent an 
eſcheat to the crown (+). A clauſe, exonerating them from 
money ariſing in the execution of the Truſt, excepting as to 
their reſpettive receipts, operates as an indemnity (7). Under 
a power to erect toll-houſes, and mortgage the tolls, they 


cannot mortgage the toll-houſe or gates (). A deviſe in Truſt, 


to receive rents during the life of ceſtuigue uſe, and for his 

maintenance, is not executed in him, ſo as to unite with a 

ſubſequent limitation to create in him a tenancy in tail (x). 
UMP IRAGE, 


b not vitiated by arbitrator joining Ka 


(= bow, 92, 413. (3) Wilſon 234. (c) Id. 254. © ta. Fr. (6) bf 
219. (J) Id. 338. (g) Cowp. 458. (5) Wilſon 245. (7) Cowp. 46. 
h Black. 186. (/) 1 Term 42. () 2 Term 169. (e) Ib. 444 () 
dar, 1 %4%Jꝙ 


A UNIVERSITY, 
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UNIVERSITY. 


Cambridge has a concurrent right to print acts of parliament 
within the Univerſity (a). The privilege granted by ſtatute, 
refers to the Engliſh Unſverſities only, unleſs otherwiſe ex- 
preffed (5). | 

USAGE, 


If bad, cannot be ſupported by ambiguity (c). An ex- 
emption againſt preſſing, may be founded on it (4). Alſo a 
rating in reſpect of ſtock (e). May explain a charter, and an 
act of parliament, where the words are doubtful J). And 
when contemporaneous, may be given in evidenee in conſtruc- 
tion of a charter (g). 


USURY. 


A covenant to pay a certain portion of profits, in addition 
to intereſt, at 5 fler cent. is Uſury (4). A bona fide wager, not 


diſguiſed as a ſhift, is not Uſury (i). Neither is a bond given 


for payment on a contingency (T). Nor when there is an 
option in the borrower, to pay without intereſt, ' and the re- 
ſervation is on default; but a flight or colorable contingency: 
will not avoid the ſtatute (2). The replacing ſtock, although 
in the reſult, there is more than 5 er cent. is not Uſury (n). 
Nor is a contract to add the arrears of intereft to the principal 
(1). To ſuſtain this action by the. borrower, he muſt diſ- 
charge himſelf, by tendering the money really advanced (o). 
The 14 Geo. III. c. 79. relates to ſecurities abroad; and 
therefore on a contract for a ſale, where part of the purchaſe 
money was ſecured, by bond, for more than the uſual intereſt, 

which was cancelled, and another executed in England, the 
latter was held uſurious (). | 


USE AND OCCUPATION. 


An action for it may be maitained by a grantee, after a re- 
covery in ejectment, againſt a tenant under a demiſe, from 


0 (a) Burr 664. (5) 1 Term 49. (e) Burr. 1767. (4) Id 512. (e) Id. 
624. (0) 1 Term 286, 292. (g) Ib. 821. (5) 4 Term 353. (i) Burr. 716. 
(t) Id. 892, Cowp. 112. (J) Id. 770. (n) 3 Term 531. (=) 4 Term 
613. (0) 1 Term 153. (p) 3 Term 425, | | 
4 8 | year 


- 


Term 531. 


256 1 
year 10 year, for all rent due at the time of the notice, and 
down to the day of the demiſe (a). 


| _ USES. 
If: none be declared, the land will deſcend to the heir (c). 


VAGRANT. 


A commitment of one, under 14 Geo. II. is for a cettain : 
time in execution (2). 


VARIANCE 


Between a bond, and a declaration on it, as to the place 


where the bond was made; if abroad, the place ſhould truly 
appear, and under a videlicit, in any place in England (4). As 
to mere verbal miſtakes, when the addition, or omiſſion of a 


letter makes no alteration in the word, the variance is imma- 
terial (e). If matter be improperly, or unneceffarily intro- 


duced, in an action, on the bribery act, it will be conſidered 
as 1 only (J). A falſe deſcription of a ſtatute is 
fatal (g). In a declaration againſt the defendant, as aſſignee 


of all the eſtate, if the evidence apply only to part, it will 


be fatal (4). A demiſe miſlaid, as in an action againſt the 


| ſheriff for rent, in conſequence of the removal of goods under 
an execution, is fatal (i). But an unſubſtantial variation is 


not (&). An executor ſuing out proceſs in fuch right, may 
declare in his own; but not ſo in the caſe of a qui tam (J). 
Words of form may be ſupplied by the court (m). A Va- 
riance between the contract ſtated and the evidence, is fatal 
(). In an indiftment, a literal recital may be ſo (o). On a 
corrupt agreement for forbearance, till one of two days, at 
the option of the borrower, if laid till one of ſuch days, the 
evidence will not fupport the -plea (). On a covenant to 


build within a certain time, the declaration averred that it 


(2) 1 Term 378. (5) 2 Term 190. (e) Cowp. 9. (%) Id. 178. (e) Id. 
.229. (J) 1 Term 235. (g) Burr. 474. (U) Id. 766 (i) Doug. 640, 1 
Term 236. (4) Burr. 238. (1) Id. 2417. (n) 1 Term 237, Doug. 659. 
4#) 4 Term 611, i Term 447. Den. 643. (e) Cowp. 184, 387. (7) 3 


was 


(E 

was ſo; but the evidence was, that it had been finiſhed 
within the time enlarged by conſent; this was a fatal Variance 
(2). A flight variation in the deſcription of a way in pleading, 
_ unleſs the place be material, as in a juſtification, it is of no 
moment (5). On an agreement to deliver goods to a ſtranger, 
proof of an agreement for a delivery to the defendant, will 
be fatal (c). In an action for an amerciament in a leet, in the 

pleadings ſtated to have been holden before a ſteward, by the 

evidence it appeared that it was holden before the deputy- 
ſteward, this is fatal (4). An averment of the day of a former 
trial, muſt agree with the record, though laid under a videlicit 
(e). The defendant cannot, on motion, take advantage of the 
Variance, on a caſe between the acætiam and the declaration; 
but he may, where it is in the nature of the action, as in the 
caſe of a writ quare clauſum fregit, and a declaration in trover; 
or where the objeQtion goes to the right of action, either in 

the plaintiff's own right, or as executor (/). In a declara- 
tion on a policy of inſurance, it was ſtated that after making 
the policy, the ſhip failed; the evidence was, that the ſhip. 
failed before, this is immaterial (g). | 


VENDER AND VENDEE. 

On an undertaking for a delivery of goods, the riſque is 
with the Vender, unleſs particular directions are given by the 
Vendee (4) A delivery of part and a diſtreſs for the remain- 
der, is ſufficient to ſupport an action of treſpaſs for ſuch dif- 
treſs (i). The property of goods, bought by an agent for 

Vendee, and attached in the hands of his packer, by the 

creditors of the Vendee, if he countermand the purchaſe by 
letter, before the delivery, the property will reveſt in the 
Vender, ſo as to defeat the attachment, although the letter 
was not received till after the delivery, and where the Vender 

aſſents to ſuch return of the goods (t). Where the contract 
is for ready money, and a delivery of goods without demand - 
ing payment, an intermediate bankruptcy will not defeat the 


(a) 3 Term 590. (5) 4 Term 358. (e) bi) 314. (4) Ib. 162. (e) Ib. 
£99. (J) 5 Term 402. (g) Ib. 496. (5) Cowp. 291. 41) Id. 664. 
(4) 5 Term 211. 1 by: 2 N 


* PRE” 44 A * 2 
—— — r:.— 243 


— — — — 


— 3 eve qpugin. i 


— —— A. 


—— 


——— 
- P re nn ne  CO_—_ 
———— ————̃ ———õ— * 
* — — — _ 
— — 


— ——— — IP a 
_ — 2 ne — — 


1 


ſale (a). The contract may be reſeinded, before tlie rights of 
others are affected; but where the Vendee wiſhed to return 
them, but the Vender choſe to attach them in the hands of the 


broker to the Vendee, and, as his property, having made ſuch 
election, the Vender cannot, in the event of the bankruptcy 
of the Vendee, recover the goods in trover (6). 


VENUE. 


There is a difference of changing it, and arias; it to ano- 
ther county (9). The affidavit muſt ſtate that the cauſe of 


action aroſe in the particular county, and not elſewhere (4). 


On a deed in foreign parts, a place in England muſt be 
aſſigned fro forma (e). A tranſitory action abroad, may be 
tried any where in England (7). After a cauſc has at the 
trial been made a remanet, it may be brought back to Lon- 
don (g). It will not be changed in an election caſe, on the 
ground that a fair trial cannot be had (4). Nor in an action 
for a libel (7). But it may be changed to a place where the 
defence ariſes, and all the witneſſes reſide (). Unleſs the 
defendant is bound to plead iffuably, and take ſhort notice of 
trial, after the order for time to plead, he may change the 
Venue (1). The Venue named in the margin, may aſſiſt, but 
cannot hurt (n). In uſury, the deed and collateral acts, were 
executed in Middleſex, but the account was ſettled, and the 
balance paid in London, the offence was 'compleat in the 
latter place, but the Venue may be laid in either (2). The 
produttion of a rule for payment of the money into court, is 
a compliance with an undertaking to give material evidence 
(0). The Vene will be changed to the county, in which a 
libel was both written and publiſhed (4). If written in, and. 
ſent out of the kingdom, the proper Venue | is the county N 


wrote (). | ; 


(a) 5 Term hs l S 0 3 Term 495. (% 
Cowp, 178, (J) Id. 181. (g) Id. 409. (+) Id. 510. (i) 1 Term 
571, 647. (4) Ib. 782. (/) Cowp. 511. (u) 3 Term 387. (») 2 Term 
238, (e) Ib. 275. ( 3 Term 306. 70 Ib. 652. 2 
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VIEW, 


ba founders on the 4 & 5 Ann, c. 16. ſ. 8. and in caſe thin 
are fix Viewers, the ſheriff is to certify ſpecially ; and by the 
3 Geo. II. c. 25. f. 14. they are to be firſt ſworn (a). 


VI CTUA LLER, 
As ſuch, is not within the bankrupt laws (5). 


VILLAGE. 


An order for the appointment of overſeers quaſhed, being 
of one family and ſervants (c 9 


VISITOR. 


The general power is uſeful, and may be pal by the 
fonnder; his general Viſitor has incidental power (4). A man- 
damus to a Viſitor will be denied (e). He is only to decide 
private diſputes between the members; but cannot meddle 
with a truſt for the benefit of a college (). A fellow of Cam- 
bridge vacating his fellowſhip, but continuing his name on the 
boards, cannot vote for the maſter; two were returned, the 
one a fellow, and the other of a different college, to the 
biſhop, as general Viſitor, who could annul the election, and 
therefore a mandamus was granted (). The court will only 
interfere on the exceſs of juriſdiction (4). In a private ele- 
moſynary, where there is no Viſitor appointed by the founder, 
the right is in the king (i). A maxdamus will iſſue, to compel 
him to perform his duty; but the court cannot correct his 
judgment, he is not bound to attend to parol evidence {&): 


-4 


WALES 


Is beund by every act of parliament, is within the juriſgic- 
tion of the King's-Bench ; and all matters ariling there triable, 


(a) Burr. 252, (J) Id. 2064. (e) Id. 1392. (4) Id. 200. (e) Id. 567. 
Y coup. 378. ks) * 19. (5%) Ib. 346. (i) 4 Term 283. (4) 
$ Term 75. 
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will be in the next Englith county (a). A judgment 2 may 
be 1 in an action founded on it (6). | 


| WARRANT OF ATTORNEY Y 


To confefs judgment to a feme ſole, afterwards marrying, 
muſt be entered up in the name of the huſband and wife, by 
leave of the court, on an affidavit for the marriage; otherwiſe 
it will be irregular (c). The rule which requires the pre- 
ſence of an Attorney, for the defendant on its execution, is 
confined to the particular cauſe, and to meſne proceſs (4). If 
given with a view to an impoſition, although no Attorney be 
one, the c court will not relieve the party W it (e). 


WARRANT. 


A ſuperſedeas by one, to the Warrant of another juſtice 
is wrong (J). Unleſs the commiſſion of a felony appear on the 
Warrant, the court is bound to bail the party (3). | 


ATER BAILIFF, 


Of the river EE between Staines and the head of the 
river, belongs to the crown; he has no power over engines or 
fiſh, under 1 Eliz. c. 17. without a preſentment and a violation 
of this public law, is no nnen the particular We muſt 
de followed (4). | 6. 


WAGER. 


The jury muſt decide on a corrupt intention (1). An un- 
dertaking for a ſafe paſſage, or to pay a given ſum, is a wa- 
gering policy, within 19 Geo. II. c. 37. although plaintiff had 
goods on board (k). Indecency will vitiate the contract (7). 
A policy on the ſex is a wagering policy, within 14 Geo. III. 
c. 48. by which all inſurances upon lives, or any event, with- 
out intereſt, are void (m). On the event of an election be- 


| (a) Burr. $53, $59. 60 Doug. 5. (c) Burr. 1471. (4 1a. 1793. Coop. 59. 
281. (e) Id. 141. ) 2 Term 190. (e) Ib. 288. (6) Burr. 1768. () id. 
2805, Cowp. 34: (4) Id. 583, (7) Id. 729: (* Id. 757. 
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fore polling, is illegal (a). On the event of a cauſe in the 


Houſe of Lords, is void, if made with a lord (5). When it 
concerns the amount of the revenue, it is illegal (c). Re- 

ſpecting the purchaſe of goods, is not void, within 14 Geo. 
III. c. 48. nor unleſs the Wager is againſt the peace, or ſound 


policy, or is immoral, and not affecting the feeling or intereſt 
of third perſons, it is not void (4). If in the hands of a ſtake- 
holder, waiting the event of a battle between the "TO 
either may * the ſtake- holder (e). | 


WAGES. 


A captain has no lien for them (f). None is due to a ſailor, 
unleſs freight earned (8). | : 


| | WAPENTAKE. 
The lord of it cannot grant a deputation (). 


WAY. 


| The owner is bound to repair a private way; and if over- 


flowed, he cannot paſs over the adjoining land (7). A frame- 


waggon Way, may be laid under a grant of a free and con- 
venient Way ; there cannot be a juſtification for a tranſverſe 
road acroſs, under the grant of a do. in, through, and 
along a particular way (#). 


+ 


WASTE. 


Trover wil not hs by tenant in tail, expeRtant on the de- 
termination of a life eſtate, without impeachment of Waſte, for 


timber which grew upon, and ſevered the nn is in mn | 


nnen 


(a) 1 Term 56. (3) Id. 66. (e) 2 Term 610. (d) 3 Term 693. (%s 


Term 405. (Ff) Doug. 98. () Ib. 523. $63 1% 83% (5) Doug. 720. 
| (4) 1 Term 560. _ Doug. 35. 8 | 


WARRANTRY 


F 
| 
| 
} 
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WAR RAN TRV OF A HORSE. 


If ſold as of a certain age, and to be deemed ſound, unleſs 
returned within two days, the condition will only apply to 
ſoundneſs; and on a refuſal to receive the Horſe by the ſeller, 
it may be ſold, and the difference recorehed on the Warrantry 
(4). ö 

WHAR FAGE ” 

Is FRY for landing goods, the rates are ſettled by 22 Cha. 
II. c. 11. f. 21. and no veſſel can be hindered from coming 
to the wharf (5). 


i ; WILL 7 
Made by a joint tenant, during the continuance of the 
jointure, is not good, under the ſtatutes of Wills in 32 & 34 
Hen. VIII. notwithſtanding a ſubſequent ſeverance of the 
jointure, by partition, without a republication after the parti- 
tion. Upon the 32 Hen. VIII, the deviſer muſt be entitled to 
the eſtate, when he makes his Will, otherwiſe the eſtate cannot 
paſs thereby. A man cannot limit an eſtate that he has not: 
| The manner of pleading a deviſe of lands, in ſtating a ſeiſin 
at the time of the deviſe, ſhews what the law is (c). Ina 
ſtate of inſenſibility, the Will cannot be regularly executed, 
according to the 29 Cha. II. c. 3. (4). It will not paſs the 
ſubſequent purchaſe of a copyhold (e). Cancelling of a ſc- 
cond, will not revive the firſt (/), but if the ſecond had been 
only a revocation of the former, the firſt would be thereby re- 
ſtored (g). A confirmation, except as to a codicil, amounts to 
a republication, ſo as to paſs eſtates, afterwards purchaſed (). 
A limitation of a life eſtate by deed, will not unite with a li- 
mitation to the heirs of the ſame body by Will, the latter 
is contingent, and by purchaſe (i). When the word © heirs” 
is reſtrained to thoſe of the body, it operates by limitation (#). 
The deſtruftion of either part of the Will, is a revocation (1). 


K (3) Bun 1413. (e) Burr. 1489. (4) beg. 232. (e) 
3 Term 435- (f) Cowp. 49. (g) * En *. (i) Id. 
476. (4) Id. 55. 40 "RG 40. 
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The original ſolemnities are required in a republication (a). 
Ihe ſurrender according to the declaration of uſes, amounts to 
a republication (4). After a deviſe of all the reſidue, copy- 
hold premiſes are purchaſed, and a ſurrender to the laſt Wil 
having made a codicil atteſted by three witneſſes, reciting 
and confirming the Will, the copyhold paſs thereby (c). but 
the change of a legal eſtate, by ſhifting a truſtee, is not a revo- 
cation (4). Witneſſes are not permitted to deny their atteſta- 
tion (e). The Will of a feme covert under a power, is no 
evidence until probate(f). Marriage, and the birth of a 
poſthumous child, is an implied revocation as to lands (g). 
The ſubſequent birth alone is not ſufficient (4). A deed, in- 
tended to operate as an appointment of uſes, but inſuffici- 
ent, may, by manifeſt intention, amount to a revocation (i). 


+5 Doug. 35. (5) Cowp. 130. (e) Doug. 690. (4) Id. 691. (e) Burr. 
2225. J) Id. 681. (g) 5 Term 45. (5) Ib. 31. (i) Ib. 124, 310. 
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